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FOREWORD 


Often the only good which an ill wind blows is a realization of the need for stouter 
construction to withstand future blasts. And now that the home building and financ- 
ing industries are gradually emerging from the debris of the ramshackle financial 
structure which collapsed under the buffeting of the depression, it is evident that an 
appreciation is widespread of the need to build more soundly in the future. Coupled 
with this is the knowledge that unless assurance of greater stability can be given, the 
return of the building industry to that normal degree of activity which is so essential 
to the well-being of our economy may be long retarded. 

The problems of home financing are susceptible of approach from a number of 
angles. Not the least important of these is the legal, for home financing practices 
are erected on a legal framework provided both by the law of mortgages and by the 
laws governing the institutions and agencies operating in the field. This symposium, 
in its depiction and appraisal of the developments in home financing during the years 
of crisis and recovery and of proposals for change in the future, accords emphasis to 
the legal factors in the situation. Yet it seeks to relate these factors to economic and 
social considerations with which lawyer and legislator must reckon. 

No more significant influence has been operative among the efforts to rehabilitate 
the shaken real estate credit structure than the activities of the federal agencies set 
up during the depression period. The first article of the symposium, Survey of Fed- 
eral Legislation Relating to Private Home Financing since 1932 by Professor E. S. 
Wallace of Hendrix College, has accordingly been directed to a depiction of the legis- 
lative bases and the operations of these agencies. Their work, together with the 
adjustments compelled by the depression itself, have been productive of noteworthy 
change in the institutional organization of mortgage lending, which is traced in the 
succeeding article, Shifts in the Sources of Funds for Home Financing, 1930-1937, by 
Spurgeon Bell, economist of Brookings Institution. These responses to deflationary 
pressures have been accompanied by the mushroom growth of a body of state law 
that is beginning to show the characteristics of a hardy perennial. In State Legislative 
Relief for the Mortgage Debtor During the Depression, Professor J. Douglas Poteat 
of the Duke University School of Law, has collected these laws and discussed their 
salient aspects and implications. 

Not only did depression experiences bring to light the inadequacies of our mort- 
gage foreclosure procedure but the operations of the federal agencies have provided 
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a fund of information for the study of these deficiencies on a nation-wide basis. 
Drawing on this material, David A. Bridewell, attorney for the Home Owners’ Loan 
Corporation, has described, in the fifth article, The Effects of Defective Mortgage 
Laws on Home Financing, indicating as well the directions in which he believes 
reform must proceed. Important among current proposals for legal change is a 
measure, prepared by the Sub-Committee on Law and Legislation of the Central 
Housing Committee,’ which is subjected to careful scrutiny by Harold L. Reeve, 
General Counsel of the Chicago Title and Trust Company, in his article, The New 
Proposal for a Uniform Real Estate Mortgage Act. 

Of minor consequence in the depression period but matter for increasing concern 
as building operations accelerate is the archaic condition of our mechanics’ lien laws. 
A constructive proposal for the modernization of this body of law to reduce the tolls 
it levies on the home builder is put forward by Bettin Stalling, attorney of the Home 
Owners Loan Corporation, in his article, The Need for Special, Simplified Mechanics’ 
Lien Acts Applicable to Home Construction. 

“Home financing” has heretofore connoted the financing of home ownership, 
but recognition is gradually growing that home ownership is neither desired by, nor 
desirable for, a large proportion of our citizenry. To provide for them rented homies 
which they can rightly regard as more than places of temporary abode between 
moving days is coming to be regarded as an important segment of the housing prob- 
lem. A possible solution to this aspect of the problem and the steps already taken by 
the federal government to implement it are discussed in Large-Scale Rental Develop- 
ments as an Alternative to Home Ownership by Charles F. Lewis, director of the 
Buhl Foundation, landlord of “Chatham Village,” Pittsburgh, and in The Financing 
of Large-Scale Housing by J. W. Brabner Smith, an attorney who has been closely 
associated with the federal housing program. 

A final article, Adjusting the Mortgagor’s Obligation to Economic Cycles by 
David L. Wickens, economist of the National Bureau of Economic Research, boldly 
attacks the dilemma of fixed charges and varying incomes which characterizes mort- 
gage credit in our economy. 

The problems of public housing, real property taxation, and farm financing have 
not been discussed in this symposium. Quite obviously, due consideration of any one . 
of these problems would have required more space than could have been provided 
without entailing serious sacrifices in the treatment of the symposium’s immediate 
topic. Moreover, important aspects of all three subjects have been dealt with in 
earlier issues of this quarterly, viz., the symposia on “Low-Cost Housing and Slum 
Clearance” (Vol. I, No. 2, 1934); “The Collection of Real Property Taxes” (Vol. 
III, No. 3, 1936); and “Farm Tenancy” (Vol. IV, No. 4, 1937). The significant 
progress in the public housing field since 1934 will provide material for a second 
symposium on that topic in the future. 


D. F.C. 


* A committee of leading officials of the principal federal agencies concerned with housing problems. 











SURVEY OF FEDERAL LEGISLATION AFFECTING 
PRIVATE HOME FINANCING SINCE 1932 


E. S. Wattace* 


Reliable estimates indicate that between 1921 and 1931 the amount of the in- 
debtedness on urban real estate in the United States more than trebled; this debt 
per capita more than doubled; the ratio of this debt of real estate values more than 
trebled; and the ratio of the annual charges on this debt to the national income more 
than doubled. The burden of the debt was, of course, increased by the decline in 
income and property values during the depression. By 1932 the number of fore- 
closures in urban areas, which had risen steadily even during the years of prosperity, 
had mounted to nearly four times the 1926 level.2 New lending had practically 
ceased. Such demand for loans as existed arose almost entirely from the necessity of 
refinancing existing obligations, and lending institutions, pressed for liquidity, were 
unable to meet even this demand. These developments focused attention on certain 
basic defects which had long existed in this portion of the credit system. The most 
important of these defects may be listed as follows:* (1) the instability of real estate 
values, resulting from population movements and enhanced by the flow of speculative 
funds into and out of the real estate market, which has caused lenders to restrict their 


first mortgage loans to rather low percentages of appraised property values; (2) the , 


unsatisfactory, costly, and frequently illegal system of second and third mortgages, 
resulting from the fact that many families attempting home ownership have not 
been able to provide from their own funds the difference between the amount of 


* A.B., 1930, Birmingham-Southern College; A.M., 1931, Ph.D., 1937, Duke University. Assistant 
Professor of Economics, Hendrix College. Author of “The Federal Home Loan Bank System,” an unpub- 
lished doctoral dissertation. 

*CiarK, THE INTERNAL Desrs oF THE Unitep States (1933) c. III. This study did not attempt a 
segregation of residential and other urban mortgage debts, but the former constitute about two-thirds of 
the total, hence the figures probably give a rough approximation of the facts with regard to home 
indebtedness. 

Because of the assumption that the proportion of the total debt held by lending groups other than 
banks, life insurance companies, and building and loan associations was considerably larger in 1921 than 
in the 1930's, the estimates of Horton (Lonc Term Dents in THE UNITED States, U. S. Dep’r oF Com- 
MERCE, Dom. Comm. Series, No. 96 (1937)) indicate a somewhat smaller increase in total indebtedness 
than those of Clark. 

* An index of foreclosures, extending back to 1926, has been published monthly in the Federal Home 
Loan Bank Review since April, 1936. For details on method of construction, see (1936) 2 F. H. L. B. 
Rev. 229-231. Comparable figures prior to 1926 are not available. 

* For an excellent discussion of these points, except the last, by John H. Fahey, Chairman of the Board, 
see The Government's Program for the Organization of the Nation's Home Financing System (1934) 1 
F. H. L, B. Rev. 1-14. 
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the first mortgage, thus restricted, and the cost of the home; (3) inefficient methods 
of appraisal, which have made property values an extremely vague and tenuous basis 
on which to judge the safety of a loan and have frequently made it possible for a 
prospective borrower to “shop around” from one institution to another and give his 
business to the one appraising his property at the highest figure; (4) the use of short- 
term funds of financial institutions having demand obligations for loans on real 
estate mortgages, which by their very nature are a long-term investment;* (5) the 
use of short-term, unamortized loans—a policy, encouraged by federal and state legis- 
lation, which obviously has not succeeded in securing the necessary liquidity but 
which has been in part responsible for the undesirable form in which most home 
mortgage credit has been extended;® (6) the isolation of lending agencies from the 
capital markets of the country and the absence of any mechanism for their inter- 
regional transfer of funds, which have made most lending agencies entirely de- 
pendent on the local resources of their own communities and have resulted in a very 
uneven flow of credit for home financing; (7) the attempt, fostered largely by finan- 
cially interested groups on sentimental or emotional grounds, to extend home owner- 
ship to classes unable to afford it on the available terms and to sell others more 
expensive properties than they could afford, which has resulted in the assumption 
by many of debt charges far beyond their capacity to bear and thus swelled the 
volume of foreclosures, increased the fluctuations in real estate values, and destroyed 
the home ownership aspirations of others with adequate financial resources to under- 
take it. 

It was in an effort to remedy some of these defects inherent in the home financing 
machinery, cope with the almost complete breakdown of this machinery that took 
place during the depression, and alleviate unemployment by stimulating new con- 
struction that the extensive program of rehabilitation embodied in the legislation 
here surveyed was undertaken by the federal government. This program will be 
discussed under the following headings: (1) the Federal Home Loan Bank System, 
(2) refinancing by the Home Owners’ Loan Corporation, (3) share investment by 
this corporation and the Federal Treasury in local home financing institutions, 
(4) federal savings and loan associations, (5) the Federal Savings and Loan Insur- 
ance Corporation, (6) the Federal Housing Administration, and (7) devices to 
provide a national mortgage market. The pertinent statutes, with their citations, are 
listed in chronological order in Table I. These statutes are referred to by their dates 
and without further citation in the discussion which follows. Other legislation relat- 
ing to the financing of homes is beyond the scope of this survey.® 


“It is estimated that in October, 1933, there were approximately $500,000,000 of frozen real estate 
mortgages in closed and restricted banks, and in many cases, of course, the presence of such mortgages 
was a primary reason for the necessity of closing. 

5It is estimated that approximately two-thirds of the urban home mortgage indebtedness in 1929 was 
represented by mortgages made for original terms of from one to five years, with no amortization pro- 
visions, which therefore came due during the depression, when liquidation, renewal, or refinancing was 
usually impossible. 

*The discussion is confined to legislation concerned with the private financing of urban homes. 
Therefore, the various laws dealing with agricultural credit and the Wagner-Steagall Act of Sept. 1, 1937, 
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Dat Publi 
pick A Title or Content a Cong.| Sess. Reference 
July 22, 1932 | Federal Home Loan Bank Act 304 Cp 1 47 Strat. 725-741, 
12 U.S.C.; c. 11 
July 22, 1932 | Appropriation for Federal Home 305 72 1 47 Star. 741 
Loan Bank-Board 
June 13, 1933 | Home Owners’ Loan Act 43 73 1 | 48 Star. 128-135, , 
12 U.S.C., c. 12 
June 16, 1933 | Fourth Deficiency Act, 1933 77 73 1 48 Stat. 274, 279 
April 27, 1934 | Guaranteeing Bonds of HOLC 178 73 2 | 48 Star. 643-647 
June 27, 1934 | National Housing Act 479 73 2 | 48 Srar. 1246-1265, 
12 U.S.C., c. 13 
Jan. 31, 1935 | Extending Functions of RFC 1 74 1 49 Star. 1, 3 
May 28, 1935 | Act to Provide Additional Mort- 76 74 1 49 Star. 293-300 
gage Relief 
Aug. 23, 1935 | Banking Act of 1935 (including 305 74 1 49 Stat. 684-723 
amendments to National Hous- 
ing Act) 
April 3, 1936 | Extension of §2 of National Hous- | 486 74 2 | 49 Srar. 1187-1188 
ing Act 
April 17, 1936 | Insurance of Catastrophe Loans 525 74 2 | 49 Srar. 1232-1234 
by FHA 
June 22, 1936 | First Deficiency Act, 1936 739 74 2 | 49 Srar. 1597, 1647 
Feb. 19, 1937 | Extension of §204(b) of National Pub. | 75 1 50 Strat. 20 
Housing Act Res. 6 
April 22, 1937 | Amendments to National Housing ot 75 1 50 Srat. 70-71 
Act (insurance of Catastrophe 
Loans by FHA) 
Feb. 3, 1938 | Amendments to National Housing 424 75 2 52 Srar. 8 





Act 

















Tue Feperat Home Loan Bank SysTEM 


Taking somewhat of a middle ground between the details of various plans sub- 
mitted for dealing with the home mortgage problem in the early stages of the 
depression, President Hoover proposed creation of a system of Federal Home Loan 
Banks in a press announcement on November 13, 1931,’ and formally recommended 
it to Congress in his messages of December 8, 1931, and January 4, 1932.° From these 


50 Strat. 888, 42 U. S. C. (1937 Supp.) c. 8, creating the United States Housing Authority to provide 
federally-financed slum clearance and low-cost housing projects, are excluded. The agency just mentioned 
should not be confused with the Federal Housing Administration, which is described below. 
™ The President’s statement is given in full in the New York Times, Nov. 14, 1931, p. 2. and in 2 
PUBLICATIONS OF THE PRESIDENT’s CONFERENCE ON Home Buitpinc AND Home OwnersHiP (1932) 98-101. 
875 Conc. REC. 24-25, 1263 (1932). 
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statements of the President, it is apparent that the system was originally intended to 
contribute toward relief of financial institutions and home owner borrowers, toward 
recovery, through revival of residential construction and the consequent stimulus to 
industries dependent thereon, and toward reform of the mortgage lending system 
“to safeguard against the repetition of such experiences in the future.” After a 
lengthy Congressional struggle, final action on the proposal came just before ad- 
journment, July 16, 1932, and the bill became law with the President’s signature on 
July 22.° 

Provisions of the Law.’® Like the Federal Reserve System in its original form, 
the Federal Home Loan Bank System consists of four parts: 

1. The Federal Home Loan Bank Board." At the head of the system is the 
Board, consisting of five members, not more than three of whom may be of the 
same political party, appointed by the President with the advice and consent of the 
Senate for six-year overlapping terms. The Board is given very wide powers, com- 
parable in many respects to those of the Board of Governors of the Federal Reserve 


System.}? 

2. The Federal Home Loan Banks.’* The Board was charged with the duty of 
dividing the country into not less than eight nor more than twelve districts'* and of 
designating a city:in each at which the bank for that district should be located. The 
minimum capitalization of each bank was fixed at $5,000,000. Stock in the bank may 
be purchased by institutions eligible for membership at the rate of one per cent of 
the unpaid principal of home mortgages held by them.’® The law directed that after 
subscription books had remained open for thirty days the balance necessary, up to 
$125,000,000, to make up the minimum capitalization prescribed by the Board should 
be subscribed by the Secretary of the Treasury on behalf of the government and paid 


* The length of time required to secure enactment of the law is indicative of the lack of enthusiasm 
for it on the part of Congress as a whole. It seems fair to conclude that the bill was passed, not on its 
own merits, but because it was an administration measure, and because many of the Democrats, who had 
come into control of the House, were unwilling, with the country in the throes of depression and a 
Presidential election approaching, to appear to be standing in the way of any part of the President's pro- 
gram of economic relief. The persistent lobbying of representatives of the United States Building and 
Loan League, although entirely unauthorized by any formal action of its membership, was an important 
factor in keeping the proposal before Congress and securing final enactment of the law. 

* The original Act has been amended four times (by the Acts of June 13, 1933, April 27, 1934, June 
27, 1934, and May 28, 1935). Instead of discussing the provisions of each of these separately, it has 
seemed preferable to summarize the law in its present form, mentioning in footnotes the respects in which 
it differs from the statute under which the system commenced operations. 

“ Referred to throughout as “the Board.” 

One of the members of the original Board said in 1932 that it had more power than the Federal 
Reserve Board and the Federal Farm Board combined, and that the provisions of the law giving it power 
to make rules and regulations were “among the broadest features ever written into a piece of legislation.” 
BuILpDING AND Loan ANNALS, 1932, pp. 15, 16. (Hereafter cited as “ANnnats.”) This tendency to grant 
administrative authorities broad powers to make rules and regulations has been continued and extended 
in later legislation. It is especially noticeable in the law governing operations of the FHA. 

* Referred to hereafter as “the banks.” “ Twelve districts were actually established. 

* Under the Board’s interpretation of the law, members may purchase additional amounts of stock 
whenever they desire. In order to make membership less burdensome for the smaller institutions, the 
minimum subscription required was changed from $1500 to $500 by the Act of June 27, 1934. 
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at the call of the Board with funds obtained from the RFC.'* All stock shares 
equally in dividend distribution.'’ Each district bank is administered by a board of 
directors of twelve members, four appointed by the Board and eight elected by mem- 
ber institutions..* The banks pay their own expenses, and are required to pay, 
beginning July 1, 1933,'® semi-annual assessments levied in advance by the Board 
to cover its expenses, and immediate assessments whenever necessary to cover defi- 
ciencies between semi-annual assessments. 

3- Member institutions. As in the Federal Reserve System, membership is both 
compulsory and voluntary. Federal savings and loan associations, the “national 
banks” of the urban mortgage lending field, must be members of the system, while 
state-chartered building and loan associations, insurance companies, and savings 
banks are permitted to join.?® Institutions for which membership is voluntary may 
withdraw after six months’ notice. In order to be eligible for membership, institutions 
must (a) be duly organized under the laws of a state or of the United States; (b) be 
subject to inspection and regulation under such laws or, if not, must subject them- 
selves to such inspection and regulation as the Board prescribes; (c) make what the 
Board considers long-term loans; (d) secure the approval of the Board with regard 
to their financial condition and the character of their management; (e) not charge 
usurious rates of interest.?* 

4. The Federal Savings and Loan Advisory Council.*? This council is composed 
of one member elected annually by the board of directors of each bank and six mem- 
bers appointed annually by the Board, all of whom serve without compensation. It 


1°Government stock may be retired at any time in the discretion of the Board. After the amount of 
capital of a bank paid in by members equals the amount paid in by the government, one-half of all sums 
thereafter paid in by members is to be applied to retirement of stock held by the government. 

™ The provision of the original Act for a 2% cumulative preference on government stock was repealed 
by the Act of May 28, 1935. See 79 Cone. Rec. 3141 (1935); (1935) 1 F. H. L. B. Rev. 280. 

% The number of directors was increased from eleven, and the qualifications and method of election 
were changed by §3 of the Act of May 28, 1935. For the previous provisions, see §7 of the original Act. 

* For expenses of the Board prior to that date, $250,000 was appropriated by an Act approved July 
22, 1932. 

” The wording of the law also includes savings and loan associations, cooperative banks, and home- 
stead associations, but these are merely other names by which building and loan associations are known in 
certain states. Provision is also made for membership, under certain conditions, by state-chartered and 
supervised reserve associations whose membership is confined exclusively either to building and loan asso- 
ciations or to savings banks. Such associations exist in New York and Massachusetts, but they have not 
joined the bank system. 

The requirement that federal associations become members was included in the Act of June 13, 1933, 
which authorized their creation. 

“The La Guardia amendment (§5 of the original Act), adopted in spite of administration and build- 
ing and loan opposition, prohibits an institution from becoming a member or non-member borrower if the 
combined total of amounts paid it for interest, commission, bonus, discount, premium, and other similar 
charges, less a proper deduction for all dividends, refunds, and cash credits, creates an actual net cost to 
the borrower in excess of the maximum legal rate of interest or lawful contract rate, regardless of any 
exemption from usury laws, in the state where the property is located, or in case there is no rate estab- 
lished by law, in excess of 8%. , 

= Provision for this council was made by the Act of May 28, 1935, at the request of members of the 
system, who felt that the Board should receive advice from an agency not composed entirely of its own 
appointees. There had previously been two advisory councils, created by the Board on its own initiative, 
one consisting of the chairmen of the boards of the banks, the other of the bank presidents. The latter 
still functions. 
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has power to confer with the Board, request. information, and make recommenda- 
tions concerning matters within the jurisdiction of the Board, and must meet in 
Washington at least twice a year and oftener if requested by the Board. 

With one exception,?* advances by the banks may be made only to member insti- 
tutions.2* They are made on the note of the borrowing institution and bear a rate 
of interest approved or determined by the Board.?° Thus the banks are lending, not 
rediscount, institutions. Advances with maturity of not more than one year may be 
made without any security to institutions whose creditor liabilities (not including 
advances from the banks) do not exceed 5% of their net assets.?® With this excep- 
tion, notes of borrowers must be secured by a lien on the Home Loan Bank stock. 
owned by them, and by collateral consisting of eligible home mortgages or obliga- 
tions of or fully guaranteed by the United States.2" Aggregate outstanding advances 
to a member may not exceed twelve times the amount paid in by it on the capital 


stock of the bank.?® 
The banks may accept deposits of members, other banks, other instrumentalities 


of the United States, and public funds, except customs receipts.?® In addition to these 


* The banks are authorized by the Act of May 28, 1935, under certain conditions, to make advances 
to non-member mortgagees approved for mortgage insurance by the FHA under Title II of the National 
Housing Act. This Act had made provision for national mortgage associations to provide a national market 
for insured mortgages (see infra, p. 506), but none of these associations had been organized, and this 
provision was inserted in the Home Loan Bank Act in an attempt to give the desired liquidity to such 
mortgages. 

“The Couzens amendment (§4 (d) of the original Act) permitted the banks, so long as the govern- 
ment should hold stock in them, to lend directly to individuals who were unable to obtain loans from 
any other source. This section of the law was easily nullified in practice by the interpretations and policies 
of the banks and of the Board. See. 76 Conc. Rec. 1328-29, 2533 (1933). It was repealed in less than a 
year by the Act of June 13, 1933, in which Congress dealt directly with the problem of individual urban 
mortgage difficulties, but it provided the basis for a great deal of /misrepresentation, misunderstanding, 
and confusion in setting up the system. ! 

The original Act also authorized loans to eligible institutions\in states whose laws did not permit 
them to become members. This provision expired by its own limitation with the passage of enabling 
legislation or the expiration of the next regular session of the legislature in each of these states. 

* Under the original Act: the rate of interest was indirectly limited to 7% for the first seven years and 
6%% thereafter. See note 31, infra. 

* Under present regulations of the Board, the banks are authorized to make advances on an un- 
secured basis or on any kind of security readily available to members even though they cannot meet this 
requirement. Such advances, which require special types of approval, may not be made for more than 
thirty days and must either be paid or refunded on a secured basis at the end of that time. They are 
designed merely to take care of exceptional emergency conditions and are authorized under the broad 
terms of §11 (g) (3) of the Act, which permits “advances with a maturity of not to exceed one year... 
to members . . . upon such terms and conditions as the Board may prescribe.” 

*" Government obligations were made eligible by the Act of May 28, 1935, with bonds of the HOLC 
particularly in mind. The types of mortgages eligible as collateral and the maximum percentages that 
might be lent on each were specified in detail in §10 (a) and (b) of the original Act. In an attempt to 
make membership more attractive, the requirements were relaxed and the percentages increased by §10 of 
the Act of April 27, 1934, §§501, 502, and 507 of the Act of June 27, 1934, and §§1, 5, and 6 of the 
Act of May 28, 1935. In general, an eligible mortgage must be a first lien, not exceeding $20,000 and not 
more than six months past due, on real estate containing a dwelling for not more than four families. It 
should be noted that the law does not confine eligibility to mortgages on urban real estate. 

*° Under present regulations of the Board, a member’s borrowing capacity is the amount for which it 
may legally obligate itself or 50% of its net assets (share capital), whichever is lower. 

* The original law excluded other instrumentalities of the United States and provided that deposits 
should not be subject to check and should not receive interest of more than 2%. The change was made 


by the Act of June 27, 1934. 


t 
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deposits and its capital, the system may secure further funds by. borrowing, which 
may take three forms: (1) Consolidated Federal Home Loan Bank debentures may 
be issued by the Board as the joint and several obligations of all the banks, providing 
there is no existing lien on any of the assets of any of the banks and that no such 
lien is incurred while the debentures are outstanding. These debentures may not 
exceed five times the total paid-in capital of all the banks, nor may they exceed the 
total of all obligations of borrowing members held by the banks. (2) Consolidated 
Federal Home Loan Bank bonds, with security, terms, and conditions prescribed by 
the Board, may be issued as the joint and several obligations of all the banks when- 
ever no debentures are outstanding or for the purpose of refunding all outstanding 
consolidated debentures.3° (3) Debentures, bonds, or other obligations may be 
issued by the individual banks, subject to rules and regulations prescribed by the 
Board.*? All three types of obligations are made acceptable at par in settlement of 
indebtedness to the banks and eligible as lawful investments and security for all 
fiduciary, trust, and public funds under the control of the United States, and are 
exempt both as to principal and interest from all local, state, and national taxation 
except surtaxes, estate, inheritance, and gift taxes.** The law specifically states, how- 
ever, and requires that the obligations shall state that they are not obligations of, or 


guaranteed by, the United States. 
_ Extent of Operations.** The system was faced with many obstacles in beginning 
its operations,** and although the banks were technically opened on October 15, 1932, 


The Act is not clear as to whether these bonds could be issued while the individual banks had 
obligations outstanding, but apparently they could, providing such obligations of the individual banks 
were not called debentures. So far as the law is concerned, the only difference between the debentures 
and the bonds is that there is no limitation on the amount of the latter that may be issued. It may be 
assumed, however, that the bonds would be secured by specific collateral, which would automatically limit 
their amount. 

“The original Act made provision for borrowing only by the individual banks. Their bonds and 
debentures, which were to be joint and several obligations of all the banks, were to be issued on a basis 
that would guarantee at least $190 of unpaid mortgage principal (or temporarily, when mortgages were 
not available, $100 in cash or government obligations) back of every $100 worth of outstanding obliga- 
tions. The rate of interest on such securities issued within seven yeats after enactment of the law was not 
to exceed 54%, and thereafter was not to exceed 5%. The margin between interest paid by the bank 
and that received upon advances was not to exceed 14%. The section of the law dealing with borrowing 
was completely rewritten in its present form by the Act of June 27, 1934. This revision has removed all 
limitation on the amount of borrowing by the system, the rate of interest that may be paid, and the rate 
of interest that may be charged by the banks on their advances. 

* Under the revision of its “Regulation A,” which defines paper eligible for discounts and advances at 
the Federal Reserve banks, issued by the Board of Governors in September, 1937, they are also made 
eligible as collateral for advances under §10 (b). of the Federal Reserve Act as amended by the Banking 
Act of 1935. See p. 508, infra. Thus far the attempts to make these obligations eligible for direct purchase 
and open market operations by the Federal Reserve Banks and to give the Home Loan Banks access to 
Federal Reserve loans have not succeeded. 

Some operating statistics for the bank system and the other agencies under the Board’s jurisdiction 
are published monthly in the Federal Home Loan Bank Review, and the February issue each year contains 
a fairly complete review of the previous year’s operations. Figures used throughout this article have been 
obtained from this source or directly from the Board’s Division of Research and Statistics. 

“The most important of these obstacles maybe listed as overenthusiasm of its supporters and admin- 
istrators which led the public to expect too much in the way of swift assistance in the existing emergency, 
public misunderstanding of its purposes (strengthened by the direct loan provision), legal obstacles to 
membership and borrowing in many states, lack of interest and cooperation on the part of eligible institu- 
tions, and the rapid turnover in the personnel of the Board, occasioned largely by political considerations. 
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the membership response was disappointing and there was little activity during the 
first few months. The early disappointment proved to be premature, however, for 
the system enjoyed an impressive growth during 1933, and the expansion of opera- 
tions continued in subsequent years. By the end of June, 1938, there were 3,953 mem- 
ber institutions, including 1,344 federal associations, 2,562 state associations, 9 savings 
banks, and 38 insurance companies. Approximately 40% of the number and 60% of 
the assets of building and loan associations of the country are included in the system's 
membership, but these percentages for other types of eligible institutions are insig- 
nificant. It is estimated that during 1937 and 1938 approximately 85% of all the new , 
lending by federal and state associations throughout the country has been done by 
members of the bank; system. 


Through June 30, 1938, a total of $446,364,316 had been advanced by the banks, 
of which $196,224,937 remained outstanding.*® This represented a slight decline 
from the peak of $200,094,628 in outstanding credit reached at the end of December, 
1937. These sums fall far short of the enormous amounts anticipated by some in the 
beginning. For nearly five years the capital of the banks, which was originally re- 
garded as merely “a small teakettle full of hot water to pour upon the iceberg of 
frozen home loans,” proved sufficient for lending operations, and it was not until 
April, 1937, that it became necessary to market the first issue of debentures.®® Five 
issues, aggregating $142,700,000, have now been sold. The last. two issues, however, 
were mainly for the purpose of refunding the first two, so that only $90,000,000 of 
debentures remain outstanding.** 

The interest rate of 59 which was charged by all the banks until May, 1934, has 
been reduced, and for several years the banks have been lending to their members at 
rates ranging from 3% to 334%. In spite of these low rates, however, the banks have 
been able to pay their own expenses,®* the deficits incident to organization were 
wiped out by the end of 1934, and all the banks have established reserves in excess of 
those required by law, and have been paying dividends for several years.5® Total 
dividends paid through June 30, 1938, amounted to $10,296,706, of which $8,184,587 


* Practically all of this money has gone to member institutions. Only three loans, aggregating $9,000, 
were made directly to home owners, all by the Los Angeles bank, and these had been repaid by the end 
of 1937. The authorization for loans to non-members on the security of insured mortgages has also been 
practically unused. Something over $100,000 has been advanced to non-members by the Los Angeles and 
Pittsburgh banks, but less than $3,000 of this amount remains outstanding. Of the outstanding credit 
nearly two-thirds is in the form of long-term (usually 10-year) amortized loans, and the rest in secured 
and unsecured loans for one year or less. 

It should be remembered, however, that the “hot water” was supplied in generous quantities by the 
HOLC and that the banks have been functioning, not as the temporary relief agencies which many of 
their sponsors apparently wished to make of them, but as a permanent reservoir of credit to be drawn on 
by member institutions for normal business needs. 

* The first two issues, offered in April and July, 1937, and aggregating $52,700,000, were for terms 
of slightly less than one year and bore interest rates of 14% and 14% respectively. The next two issues, 
offered in November, 1937, and March, 1938, bear interest at 2% and have terms of three and five years 
respectively. The last issue, maturing one year from July 1, 1938, carries an interest rate of 1%. All issues 
have been over-subscribed at par or above, and the last sold at a yield of .435%. 

* Including their assigned proportion of the Board's expenses. 

® Dividend rates range from 1% to 2%. 
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went to the federal government. As these figures indicate, approximately four-fifths : 
of the system’s capital has been supplied by the government, and this percentage is 
being reduced very slowly by increased stock holdings of members. The early hopes- 
of the Board and of Congressional sponsors of the law that most of the capital would 
be supplied by members were patently illusory, and the conclusion is inescapable 
that the government must remain indefinitely as a stockholder in the system.*° It 
has earned approximately 114% on this investment. Since this rate is below the rate 
the government pays for long-term money, the banks are subsidized to this extent. 


REFINANCING BY THE Home Owners’ Loan Corporation 


In contrast with the glowing predictions of the benefits that would be imme- 
diately derived from creation of the bank system, nothing in particular happened, 
and the urban mortgage situation became worse instead of better. Foreclosures on 
urban homes continued to mount until by June, 1933, they were occurring at the 
record rate of about 800 a day. It was apparent that the small amount of funds being 
advanced by the banks, which was being used almost exclusively to meet withdrawal 
demands of building and loan shareholders, could do little to relieve the existing 
situation. The new administration, therefore, and the new members of the Board 
whom it appointed, proposed and sponsored creation of the Home Owners’ Loan 
Corporation and piloted the necessary legislation through Congress. This legislation 
was proposed in a message by President Roosevelt on April 13, 1933, in which he 
said: 

Implicit in the legislation which I am suggesting to you is a declaration of national 
policy . . . that the broad interests of the Nation require that special safeguards should be 
thrown around home ownership as a guarantee of social and economic stability, and that 
to protect home owners from inequitable, enforced liquidation in a time of general distress 
is a proper concern of the Government.*! 


There was practically no opposition to the measure in Congress, although details 
were criticized by some members as being too liberal and by others as being too 
conservative. In line with the tenor of the times, action on the bill was expedited. 
It was passed by a vote of 383 to 4 in the House on April 28, approved unanimously 
by the Senate on June 5, and signed by the President on ne 13, just two months 
after his original proposal. 

Provisions of the Law. The Act provided for creation of an instrumentality of 
the United States to be known as the Home Owners’ Loan Corporation, directed by 
the members of the Federal Home Loan Bank Board and capitalized at $200,000,000, 
all of which was to be subscribed by the Secretary of the Treasury and paid by him, 
at the call of the Board with funds obtained from the RFC. The Corporation was 
authorized to issue bonds not exceeding 18 years in maturity, 4% in interest, or 
$2,000,000,000 in total amount. The interest, but not the principal, of these bonds 


“In its Tumrp ANNuaL Report (1936), at p. 8, the Board states: “There is no apparent reason why the 
Government should retire its investment.” “99 Cone. Rec. 1618 (1933). 
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was guaranteed by the government,*? and they were exempt from all taxation except 
surtax, estate, inheritance, and gift taxes. 

For a period of three years the Corporation was authorized to acquire mortgages 
in three different ways: (1) It might exchange its bonds for home mortgages and 
other similar obligations executed prior to the date of the Act. In connection with 
such exchanges it might also advance cash when necessary for the payment of taxes, 
assessments, maintenance, repairs, expenses of the transaction, and odd amounts 
necessitated by the even denominations of its bonds. The total amount of bonds 
jand cash thus advanced in connection with an individual mortgage was limited to 
$14,000 and to 80% of the value of the real estate as appraised by the Corporation. 
Interest to be charged by the Corporation on mortgages acquired in this way was 
limited to 59%. (2) If the holder of an eligible mortgage would not accept the Cor- 

\ poration’s bonds, and if the home owner could not obtain a loan from ordinary 
lending agencies, the Corporation was authorized to advance cash, at a rate of interest 
not exceeding 6%, up to 40% of the value of the property. (3) On property not 

- otherwise encumbered, the Corporation might advance cash, at a rate not exceeding 
5%; up to 50% of the value of the property, for payment of taxes, assessments, main- 
tenance, and repairs. 

In order to be eligible for acceptance by the Corporation, an obligation had to be 
a first lien on a dwelling or dwellings for not more than four families having a value 
of not more than $20,000 and used in whole or in part by the owner as a home or 
held by him as his homestead.‘* The Corporation was specifically authorized to 
exchange its bonds and advance cash to permit former owners to recover homes lost 
by foreclosure, forced sale, or voluntary surrender to mortgagees within two years 
prior to such exchange or advance. All obligations to the Corporation were to be 
retired by amortization over a period not exceeding fifteen years, but the Act re- 
quired that a three-year moratorium be granted on principal payments and _per- 
mitted the granting of other extensions of time for payments of principal and in- 
terest. 

Changes in the Law. In its original form the law did not require that mortgages 
accepted should be in default or that the mortgagor should give any proof of his 
inability to meet his payments.** This failure to limit operations to distress cases 
caused difficulties, and the amendment of April 27, 1934, prohibited the Corpora- 

) tion from making any exchange or advance unless the applicant was in involun- 
tary default on the date of passage of the original law and was still unable to carry 
his indebtedness, or unless the Corporation found that a default after that date 


“ Although the wording of the law was not specific, many legal authorities believed this was a con- 
tinuous guarantee, which would apply even after the maturity date in event of default. See, e.g., ANNALS, 
1933, P- 233- 

ott should be noted that the law did not limit operations of the Corporation to urban real estate, 
although actually its operations were limited to non-farm homes in practice. 

“Tt has been claimed that this was an unintentional omission, but this is hardly conceivable, and as 
a matter of fact the Senate committee turned down a suggestion that a provision be inserted limiting loans 
to those persons in financial distress at the time of passage of the law. ANNALS, 1933, p. 284; 1934, p. 590. 
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was due to unemployment or conditions beyond the control-of the applicant.*® 
The same Act further reduced the attractiveness of the Corporation’s credit facili- 
ties by repealing the requirement for a three-year moratorium on principal pay- 
ments and making the granting of extensions of time for both principal and in- 
terest payments a matter of discretion with the Corporation’s officials. The field 
of the Corporation’s operations was expanded by this Act, however, in two respects. 
It was authorized to make advances for the recovery of homes lost subsequent to 
January 1, 1930, instead of having to confine such advances to homes lost within 
two years preceding the advance. A fourth type of lending operation was also 
authorized with the provision for cash advances not exceeding in the aggregate 
$200,000,000 and bond exchanges, in connection with and subject to the limita- 
tions governing the other three types, for purposes of rehabilitation, modernization, 
rebuilding, and enlargement of any homes financed by the Corporation.*® 

The most important changes in the law related to the Corporation’s bonds. The 
guarantee of interest only did not prove sufficient to give the bonds a market at 
par,*7 and, at the request of the Board and the President, Congress, in the Act of 
April 27, 1934, went the rest of the way and guaranteed the principal as well.‘*~ 
Two months later the authorized amount of the bond issue was increased to $3,000,- 
000,000, and in the Act of May 28, 1935, the final limit was placed at $4,750,000,000. 
On November 16, 1934, the Board, at the earnest solicitation of lending institu- 
tions,*® which contended that they were suffering from defaults by applicants 
who could not reasonably expect to receive assistance from the Corporation, had 


“Tt was originally provided that this limitation should not apply to liens held by financial institutions 
in liquidation. This exception was removed by the Act of May 28, 1935. 

“The amount of cash available for this purpose was increased to $300,000,000 by the Act of June 27, 
1934, and increased again to $400,000,000 by the Act of May 28, 1935, although only about half of the 
original amount provided has been utilized. 

“ The bonds were first issued and listed on the New York Realty Exchange in September, 1933. Their 
quoted price steadily declined as the supply increased to a low of 82% on November 16 and remained 
below 85 until the end of the year, but there was a very small volume of trading. After the Presi- 
dent’s announcement on January 5, 1934, that he would ask Congress for a guarantee of the prin- 
cipal, the market quotations advanced gradually and reached par when the law was passed on April 5. 

In connection with many of the bond exchanges made during this period, the mortgagor was 
forced by the mortgagee to give a promissory note or cash consideration for the difference between 
the market and par value of the bonds accepted. There is some evidence that the Board originally 
sanctioned this practice or that lending institutions thought it did. (1934) 54 Am. Bipc. Ass’n News 1 36. 
But the Board later took the position that it was illegal under the existing law, that the notes given 
were not enforceable, and that mortgagees requiring such consideration were subject to criminal prose- 
cution. See testimony of Horace Russell in Hearings of the House Banking and Currency Committee 
on H. R. 8403, 73rd Cong., 2d Sess. (1934). In the Act of May 28, 1935, long after all reason 
for the practice had been removed, the law was amended so as to make it definitely illegal. 

“Holders of the 4% bonds, which had previously been issued to the amount of $631,840,450, 
were given the option of exchanging them within six months for the fully guaranteed bonds, interest 
on which was fixed originally at 3%. The interest rate was reduced to 2%% on subsequent issues 
of bonds offered in exchange for mortgages, and. some bonds were later sold at rates of 2%, 1%%, 
and 14%. 

Other changes relating to the Corporation’s bonds, which were made at the time their principal 
was guaranteed, limited their final maturity date to 1952 and wrote into the law a requirement pre- 
viously adopted by resolution of the Board (see its Firsr Annuat Report [1934], p. 50) that all 
payments to the Corporation on the principal of loans should be applied to retirement of its bonds. 

* ANNALS, 1934, P. 472. 
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announced that no more applications would be received and that consideration 
from then on would be limited to those “in which the eligibility had been estab- 
lished and all preliminary work done with the exception of preparing the titles and 
closing the loans.”®° This action provoked a good deal of criticism, and in making 
the final increase in the authorized bond issue Congress provided that applications 
should be received for an additional period of thirty days. 

Extent of Operations. More than a third of the existing urban home mortgage. 
debt was at one time or another the subject of an application to the HOLC. Total 
loans applied for numbered 1,886,693 and amounted to $6,172,647,600, which is more , 
than half of the estimated debt on owner-occupied urban homes in the United 
States. When the Corporation’s lending life expired by limitation of the original 
law on June 13, 1936, it had acquired 1,018,390 mortgages totaling $3,092,870,784, 
accepting more than half of the applications filed. More than 99% of these loans 
were made in the form of bond exchanges. The Corporation is now entirely a 
liquidating organization engaged in the service and collection of its loans and the' 
management of acquired property. In spite of a lenient policy, it has found a large 
number of foreclosures necessary and has already become a landlord on a very 
large scale. Through June 30, 1938, foreclosure proceedings had been instituted on 
about 15% of the properties mortgaged to the Corporation. Title to 99,948 prop- 
erties had been acquired, and 16,553 additional properties had been bought in at 
foreclosure sale and were awaiting expiration of the redemption period, making 
a total of nearly 12% of the properties originally mortgaged to the Corporation. 
The unpaid principal of mortgages foreclosed amounted to $487,191,512, which is 
more than the total amount of principal payments collected by the Corporation at 
that time, and about 16% of the total amount lent. On the same date 17,532 of* 
the foreclosed properties had been sold at a loss of $7,749,214. The Corporation is 
currently collecting between 857 and 90% of the amount of the monthly install- 
ments due, but about one-third of its borrowers are three months or more de- 
linquent in principal and interest payments. 

Approximately one-sixth of the urban home mortgage debt of the United States ° 
was taken over by the HOLC. It originally held a mortgage on one out of every 
ten owner-occupied urban homes and has now acquired title to many of these 
homes. The vast volume of indebtedness represented by these mortgages is owed 
for the most part by individuals who have demonstrated their inability to repay it. 
It has been acquired with funds which the United States government has prom- 
ised to repay. The question naturally arises as to how much loss the taxpayers may _ 
expect to suffer. In spite of the original assurances by some of the Corporation’s 
officials to the contrary, it seems certain that there will be some. No one, however, 
can accurately predict at present how great this loss will be. It seems logical to 


© SEconD ANNUAL Report (1935), p. 82. It was said that there were at the time more than enough 
applications in this category to use up the remaining resources available, which were a little more 
than a billion dollars. There was some feeling at the time, however, that this policy was adopted as 
a weapon to force Congress to increase the amount of bonds authorized. 
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suppose, and experience so far demonstrates, that a considerable number of the 
defaulters of the past will default again in the future. Just how far Congress will 
permit this agency of the government to go in foreclosing on the homes of its 
citizens is problematical, but that there will be demands for further prodigality 
is certain. If such demands prevail, the loss sustained may be very great. If not, 
the Corporation may be able to terminate its existence at only moderate cost to the 
taxpayers. 
SHarE INvEsTMENT 

When the establishment of federal savings and loan associations was authorized 
in the Act of June 13, 1933, as described in the succeeding section, provision was 
made for the investment of federal funds in these associations. The Secretary of 
the Treasury was directed to subscribe, upon the request of the Board,®* for shares 
in them, which were to be preferred as to assets but not as to dividends. The in- 
vestment by the government in an individual association was limited to $100,000 
and to an amount equal to the amount paid in on shares by all other shareholders. 
The total amount authorized for such investments was $100,000,000, but only $50,- 
000,000 of this was actually appropriated.®? After five years from the date of in- 
vestment by the government, the association was required to set aside regularly one- 
third of its receipts from investors and borrowers for the retirement of preferred 
shares, 

In carrying on the work of setting up federal associations, the Board encoun- 
tered resistance on the part of private investors to putting their money into an 
institution in which stock held by the government had a preferred status, It there- 
fore induced Congress to make the fund available, by the Act of April 27, 1934, 
to the Secretary of the Treasury for investment in preferred or non-preferred full- 
paid income shares of the associations. The Board also stated that the limit of 
$100,000 on the investment'in an individual association had proved a handicap to 


the conversion of large institutions to federal charter, and this limitation was re- 


moved by the same Act. At the same time the law was further liberalized by the 
provision that the total investment by the government in preferred and non-pre- 
ferred shares of an individual association might be as much as three times the total 
investment by other shareholders. The Board was given the right, after five years 
from the date of investment, to request associations to retire each year a maximum 
of 10% of the amount invested by the government in non-preferred shares. 

With passage of the Act of May 28, 1935, state-chartered building and loan asso- 
ciations succeeded in getting the privilege of securing share investments extended to 
them, but only those which are members of the bank system or have their accounts , 
insured are eligible. Investments in state-chartered institutions come from the HOLC 
rather than the Treasury, and this agency is also authorized to purchase obligations “ 
of the Home Loan Banks and, after exhaustion of Preasury funds available for the 


“The Board was to approve requests by associations for such investments only when it found 
that the funds were necessary for home financing in the community served by the institution. 
® By the Deficiency Act of June 16, 1933. 


t 
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purpose, full-paid income shares of federal associations on the same terms and condi- 
tions as those previously established for Treasury purchases. Investments of these 
three types are limited to $300,000,000 in addition to the amount previously made 
available from the Treasury, and the total investments by the HOLC and the Treas- 

. ury in an individual federal association are limited to three times the amount of the 
investment by other shareholders.5* 

By October 12, 1935, the Treasury fund available for share purchase had been 
exhausted, and investment by the HOLC in federal associations began. At the end 
of June, 1938, $211,997,610 had been invested by the HOLC, of which $170,995,300 
had gone to federal associations. The amount invested was about 90% of the amount 
of requests received by that date from federal associations and about 75% of the 
amount requested by state associations. Since September 1, 1937, the HOLC has 
followed the general policy of making no purchases of shares except in rehabilitation 
cases of extreme need. 


Feperat Savincs AND Loan AsSOCIATIONS 


It was felt that one reason for the slow start of the bank system was the lack of 
~retail outlets for its credit, and disappointment at the membership response brought 
discussion of the possibility of giving support to business men who would form new 
associations in certain sections of the country where existing institutions refused to 
become members.5* This idea reached fruition with passage of the Home Owners’ 
v Loan Act, which included the authorization for establishment of federal associations. 
There was surprisingly little opposition to this portion of the bill proposed by the 
administration and the Board. The attention of Congress was focused on the major 
relief aspects of the measure, and very little attention was given to this section of it.* 
Provisions of the Law. The Board was authorized, under its own rules and 
regulations, to organize, charter, examine, and supervise federal savings and loan 
associations “in order to provide local mutual thrift institutions in which people may 
u ; : : : : 
invest their funds and in order to provide for the financing of Homes.” Under the 
law charters may be issued only (1) to persons of good character and responsibility; 
(2) if a necessity exists for such an institution in the community; (3) if there is a 
reasonable probability of its usefulness and success; and (4) if it can be established 
without undue injury to properly conducted existing institutions of the same type. 

Under the wording of the law (Act of May 28, 1935, §17 (a)), this latter limitation apparently 
does not apply to investments in state-chartered institutions, but the intention undoubtedly was to make the 
terms the same, and the law has been so interpreted. 

"See Business WEEK, Dec. 28, 1932, p. 13, and (1932) 52 Am. Bipc. Ass'n News 562. At the 
time creation of the bank system was being considered, attention was given to the proposal for in- 
cluding in the law authorization for federal chartering of associations. Some building and loan leaders 
regarded the absence of such a provision as a major defect of the bill and felt that no reserve system 
for building and loan associations could operate successfully with a membership composed of insti- 
tutions operating under such a wide variety of state laws as existed. ANNALS, 1931, pp. 65-75. A com- 
mittee of the United States Building and Loan League repeatedly endorsed the idea of federal in- 


corporation. Id., 1932, pp. 485-487. 
There were, however, some attempts in Congress to remove from the bill the authorization for 
conversion of state associations to federal charter. 
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All federal associations must become members of the bank system. “To enable the 
Board to encourage local thrift and local home financing and to promote, organize, 
and develop the associations herein provided for or similar associations organized 
under local laws,” $850,000 has been appropriated.°* 

In addition to chartering new associations, the Board is authorized, under its own 
rules and regulations, to permit any member of a Federal Home Loan Bank to con- , 
vert itself into a federal association upon the affirmative vote of 51% or more of the 
votes cast at a legal meeting called to consider such action. The law originally pro- 
vided that the conversion of an institution might take place only “upon a vote of its 
stockholders as provided by the law under which it operates,” but the failure of 
some states to pass enabling legislation led to the change, which was made by the 
Act of April 27, 1934. This change did not accomplish the purpose sought, however, 
for the Supreme Court has ruled that this portion of the Act, to the extent that it 
permits conversion of state associations in contravention of state laws, is “an uncon- 
stitutional encroachment upon the reserved powers of the states” under the Tenth 
Amendment.5? Conversions, therefore, must still be in accordance with state law. 

Associations may raise capital only from payments on shares authorized in their 
charters, no deposits may be accepted, and no certificates of indebtedness may be” 
issued except for borrowed money authorized by the Board. They may lend only 
on the security of their shares or on first liens upon homes or combinations of homes 
and business property located within fifty miles of their home office, and not more 
than $20,000 may be lent on the security of any one property.5* Any portion of the 
assets of federal associations may be invested in United States obligations or in stock 
or bonds of a Home Loan Bank. Federal associations are exempt from all federal 
taxation and may not be forced by state or local governments to bear a higher 
burden of taxation than other similar institutions. Their shares are exempt from all 
federal taxation except surtaxes, estate, inheritance, and gift taxes. Any association 

The original amount appropriated was $150,000. The Act of April 27, 1934, increased the 
amount by directing the Secretary of the Treasury to turn over to the Board $500,000 of the funds 
previously made available to him for investment in federal associations. This amount was increased 
to $700,000 by the Act of May 28, 1935. These funds were supposed to be used impartially for 
promotion of both state and federal associations. 

* Hopkins Federal Savings and Loan Ass’n v. Cleary, 296 U. S. 315 (1935). The Court pointed 
out that under the wording of the law insurance companies and savings banks could also convert 
themselves into federal associations without the consent of the state. In this decision, however, it 
overruled what it said was a dictum in Casey v. Galli, 94 U. S. 673 (1876), relating to the con- 
version of a state bank to national charter, on the ground that the same plea of violation of the 
Tenth Amendment was not invoked in the earlier case. 

In the Hopkins case the Court found it unnecessary to decide whether or not Congress has the 
power to create federal savings and loan associations at all, but a case is now pending before the 
Supreme Court which directly challenges this power. First Federal Savings and Loan Ass'n v. Loomis. 


On May 20, 1938, the Seventh Circuit Court of Appeals handed down a two-to-one decision in this 
case upholding constitutionality of the law. Id., 97 F. (2d) 831. 

For an excellent analysis of the question of constitutionality, see the ANNUAL REPORT OF THE BUILDING 
AND Loan CoMMISSIONER OF CALIFORNIA, 1935, pp. 115-118. 

Except that not more than 15% of an association’s assets may be lent on security of first 
liens on improved real estate without regard to the $20,000 or 50-mile limitations. A further ex- 
ception, added by the Act of May 28, 1935, permits converted associations to continue to make loans 
in the territory in which they operated under state charter. 
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or other member of the bank system may be designated as fiscal agent of the govern- 
ment or any of its instrumentalities.5® 
Growth of the System. At the end of June, 1938, 1,346 federal associations with 





approximate assets of $1,213,874,000 were in operation. This represented about 15% ,) 


of the total number and 22% of the total assets of. all similar institutions in the 
country. Of the total number, 640 were new and 706 converted associations. New 
institutions were naturally much smaller than the others, and converted associations 
held more than three-fourths of the total assets of the system. Growth in the number 
of federal associations was most rapid during the first year and a half, and the rate 
of growth has been steadily declining since. By the end of 1934 nearly half of the 
total number of federal associations now in operation had been chartered. The fact 
that three-fourths of the present number of new associations had been chartered by 
that date indicates the pronounced trend in recent years toward growth of the system 
through conversion of existing institutions rather than through chartering of new 
ones.®° It has frequently been pointed out by those in charge of the program that 
at the time the law was passed there were 1,566 out of the 3,072 counties in the 
United States without building and loan facilities. Institutions have now been estab- 
lished, however, in practically all of such counties which are capable of supporting 
them, and it appears that growth of the system through organization of new asso- 
ciations will be negligible in the future. The policy of the Board definitely favors 


y, 


conversion rather than new chartering.** There appears to be in theory, however, “ 


no reason to expect that state associations will be driven from the field.6? Some such 
development as that in the field of commercial banking may probably be anticipated. 


THE Feperat SAvINGs AND LOAN INsuRANCE CorPORATION 


Creation of a corporation to guarantee the investments of building and loan share- 
holders was the direct result of establishment of the FDIC.°* On January 3, 1934, 
the Board announced that it was studying the question of insurance of shares, im- 
pliedly at the request of the President, and a first draft of the proposed legislation 


In an attempt, apparently, to strengthen the constitutionality of the law, this authorization was 
added by the Act of April 27, 1934. 

©The number of new associations now in operation is less than at the end of 1936. Some new 
associations have been chartered during this period, but the number is reduced from time to time by 
consolidations or failure to complete organization. 

© See the statement of T. D. Webb (1934) 54 Am. Bupa. Ass’n News 167-168. 

® Where the direct-reduction plan of lending and the issuance of paid-up and optional payment shares 
are possible under state laws, state associations can offer everything the federals can, except the prestige of 
the federal name. 

® At the time this organization was being set up, many building and loan officials feared that an in- 
crease in their withdrawals would result from the desire of investors to transfer their funds to insured 
accounts in commercial banks. ANNALS, 1933, p. 72. There was considerable difference of opinion in 
building and loan circles, however, concerning the wisdom of sponsoring a similar plan for the protection 
of their members, and a research bulletin issued by the educational organization of the league in November, 
1933, leaned toward the viewpoint that such action was unnecessary. (1933) 53 AM. Bipc. Ass’n News 
574. A league committee later endorsed the proposed legislation, but as submitted to Congress, the bill 
did not include the amendments desired by building and loan interests, and although changes were made 
before passage which brought it more closely in accordance with their views, the final measure did not meet 
with their full approval. ANNALS, 1934, pp. 471, 562-563. 
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was available on January 10. The idea was not received enthusiastically by admin- 
istration officials in charge of housing legislation, but, largely through the efforts of 
Chairman Fahey of the Board, was included as Title IV of the bill which eventually 
became law under the name of the National Housing Act on June 27, 1934. 

Provisions of the Law. ‘The law provided for creation of the Federal Savings and 
Loan Insurance Corporation, an instrumentality of the United States operating under 
the direction of a Board of Trustees composed of members of the Federal: Home, 
Loan Bank Board and having a capital of $100,000,000.°* Insurance of accounts was 
made compulsory for all federal associations and available to all similar state-chartered “ 
institutions which would agree to abide by detailed rules and regulations of the 
Corporation governing specified phases of their operating policies.6© The premium 
for insurance was fixed at 4% of the total amount of all accounts of insured mem- 
bers in an insured institution plus the amount of the institution’s creditor obligations, 
and the Corporation was given the right to require payment of an additional pre- 
mium of equal amount each year if necessary to cover losses and expenses. The law 
required that the regular annual premium be paid until a reserve fund had been 
established by the Corporation equal to 5% of all insured accounts and creditor obli- 
gations of insured institutions; and that if the reserve should later fall below this 
amount, payment of this premium should be resumed.®* An “insured member” was 
defined as an individual, partnership, association, or corporation holding an insured 
account, and the aggregate protection to each such member ‘was limited to $5,000.57 ~ 
It will be noted, however, that the base for calculation of the premium is the total 
amount of all accounts of insured members, rather than the insured portion of these 
accounts. 

The amount of the insured accounts, as determined by the Corporation, becomes 
payable upon default by an insured institution,®* and “default” is defined as “an 
adjudication or other official determination . . . pursuant to which a conservator, 
receiver, or other legal custodian is appointed for an insured institution for the pur- 
pose of liquidation.” Since shareholders have no legal right to secure repayment of 


“ An ingenious method of providing this capital without cost was devised, under the terms of which 
the stock was purchased by the HOLC, payment being made in its bonds; on this stock the Insurance 
Corporation is required to pay cumulative dividends at a rate equal to the interest rate on the bonds. 

®The Corporation was authorized to reject an application for insurance if it found the character of 
the management of the applicant or its home financing policy inconsistent with economical home financ- 
ing or with the purposes of the Act, and was required to reject an application of an institution with im- 
paired capital or with an unsafe management or financial policy. 

® An applicant for insurance after the first year of operation was required to pay an equitable admis- 
sion fee fixed by the Board on the basis of the reserve fund previously accumulated. 

* For the legal division’s interpretation of this provision, see (1937) 3 F. H. L. B. Rev. 187-189. 

®t should be noted that this provision might be interpreted in such a way as to provide no protection 
whatever. The holders of the insured accounts are stockholders. Profits previously apportioned to the stock 
may be reclaimed when losses occur, and in determining the amount of insurance to be paid, the Cor- 
poration might deduct from the book value the anticipated losses in liquidation. As a matter of fact, it 
was expected at first that this would be the policy. See a discussion of the point by Joseph Sundheim 
(1935) 55 Am. Bipc. Ass’n News 216. On Oct. 3, 1935, however, the Board adopted a resolution stating 
that the amount of each insured account would be determined without regard to the actual value of the 
assets of the insured institution. FSLIC, “Rules and Regulations for Insurance of Accounts” (rev. ed., 
Aug. 21, 1936) §18 (b); (1935) 2 F. H. L. B. Rev. 31. 
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their investments on demand and a failure to meet requests for withdrawals does 
not constitute default, it will be seen that the plan does not attempt to guarantee the 
liquidity, but only the ultimate safety, of investments in insured institutions.°® The 
law provides that the amount of the insured accounts shall be payable, at the option 
of the member, either (1) with a new insured account in an insured institution not in 
default or (2) up to 10% in cash and the balance in negotiable non-interest-bearing 
debentures of the Corporation, one-half payable one year and the other half three 
years from the date of default. The Corporation must be appointed as receiver or 
conservator for all federal associations in default, and may also serve in the same 
capacity for state-chartered insured institutions when appointed by state authorities. 

For violation of the law or of any rules and regulations made in accordance with 
it, the Corporation has the right, after ninety days’ written notice, to terminate the 
insured status of an institution. If this is done, insured accounts of members existing 
on the date of termination remain insured for a period of five years, and the institu- 
tion is required to continue payment of premiums during this period. The law also 
gives an insured institution the right, after ninety days’ written notice and upon vote 
of a majority of its shareholders or board of directors, to terminate its insured 
status.’° If an institution takes such action, all rights of its members to insurance 
immediately cease, but its obligation to pay premiums continues for a period of 
three years. 

Changes in the Law. The chief objection of building and loan associations to the 
terms of the law in the beginning was the cost of insurance. As enacted, this section 
of the law represented a compromise between the position of the associations and 
that of the administration,”* but the associations regarded the premiums as excessive, 
since they were much higher than those required of banks’? and far in excess of 


© Another point of contrast with the insurance of accounts in commercial banks should also be noted. 
In the case of banks, the management has a share in the possible loss that may result from its conduct of 
the business, because the stockholders stand to lose the amount of their investments. In the case of build- 
ing and loan associations, which usually do not have non-withdrawable capital stock, it is the stockholders 
who are protected, and the investments of officers, whose policies may have caused or contributed to the 
institution’s failure, will be paid in full up to the limit of insurance provided. 

™ The Board has ruled, however, that in considering applications for insurance it will not consider 
them consistent with the purposes of the law unless they contain an agreement, along with the others 
required by the law, to abide by the detailed rules and regulations prescribed by the Board concern- 
ing notification of shareholders and other matters connected with the application for termination of 
insurance. FSLIC, “Rules and Regulations for Insurance of Accounts,” §21 (a). This would seem to be 
a rather strained interpretation of §403 (c) of the law, the provisions of which are stated supra, note 65. 
At the same time, the procedure specified by the Corporation appears desirable. The question is whether 
it has the right under the law, which makes no mention of rules and regulations in connection with 
termination of insurance, to impose this procedure as a requirement. Eligible institutions have objected 
strenuously to this requirement as exceeding the powers of the Board and have contended that it makes 
withdrawal virtually impossible. See ANNALS, 1935, pp. 337, 628-629. 

™In the amendments advocated by the associations, mentioned supra, note 63, they had sought to 
apply the principle of apportioning the premium according to the risk involved by having it arranged on 
a sliding scale, ranging from 1/5 to 3/5 of 1% of the insured liability plus creditor obligations, according 
to the reserves of the insured institution. The administration bill provided for a premium of 4% and a 
possible additional assessment of %4% of total withdrawable accounts plus creditor liabilities. ANNaLs, 
1934, PP. 594-595. 

™ The lower premiums for banks are supposed to be justified by the cushion against loss provided by 
their capital and surplus. On the other hand, premiums paid by building and loan associations are based 
on a much higher proportion of total assets. 
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the reported loss experience of associations in the past."* In addition to the premium, 
the original law required that insured institutions build up a reserve equal to 5% of 
total insured accounts within a period of ten years and prohibited payment of divi- 
dends in any period for which losses were chargeable to this reserve. Under this 
law, therefore, premiums, assessments, and reserve allocations might have aggregated 
annually as much as 1% of resources, which was about the usual margin for total 
operating expenses, and many associations felt that the necessary reduction of 
dividends would have been greater than the benefits of insurance justified. In order 
to make the plan more attractive to them, the Act of May 28, 1935, cut the maximum 
percentages for premiums and assessments in half** and provided for accumulation 
of the required reserve over a period of twenty years instead of ten. It also permitted 
institutions, with the approval of the Corporation, to pay dividends for periods in 
which losses were chargeable to this reserve.”® 

Extent of Operations. The response of state-chartered institutions to the insurance 
program was not great until after the amendments of May, 1935. Since then, how- 
ever, the percentage of total insured institutions represented by them has been 
steadily increasing. At the end of June, 1938, there were 2,014 insured institutions, 
divided about equally between state-chartered, new federal, and converted federal 
associations. State-chartered institutions held nearly two-fifths of the $1,978,476,000 
total assets and had nearly half of the 1,919,000 shareholders in all insured institu- 
tions. The 678 state-chartered members, however, constituted only about 8% of the 
total number, 15° of the total assets, and 18% of the number of shareholders in all 
state-chartered building and loan associations in the United States. These percentages 
for all insured institutions, compared with all institutions in the country of the types 
eligible for insurance, were about 20%, 35%, and 30% respectively. 


Tue Feperat Housinc ApMINISTRATION 


Creation of the Federal Housing Administration was proposed to Congress in a 
special message by the President on May 14, 1934.”° Support for the proposal came 
from practically every interested group—labor organizations, builders, equipment and 
supply manufacturers, dealers, and finance agencies, real estate associations, etc., in 
addition to financial institutions. There was practically no opposition to the bill as 
a whole,” and action by Congress was even more speedy than on the Home Owners’ 


* For the published figures on estimated losses in building and loan failures since 1920, see ANNALS, 
1937; p. 367. 

* i which had previously paid the higher premiums were granted credit of the excess 
amount on future premiums. 

The same law provided a more equitable method of distribution of any surplus remaining after 
liquidation of an insured institution, and permitted the Corporation to make contributions or loans to or 
purchase assets of an insured institution in order to prevent default or to restore the institution to normal 
operation after default. 

748 Conc. Rec. 8739-40 (1934). For a summary of the proposed legislation, see the National 
Emergency Council’s press release of May 14. New York Times, May 15, 1934, p. I. 

™ There was opposition, however, to some sections of the bills reported by the committees from mem- 
bers of Congress who thought they did not go far enough in providing government funds for slum clear- 
ance and low cost housing projects. There was also opposition, led by building and loan associations and 
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Loan Act. Final approval was given by both houses on the last day of the session, 
June 18, and the bill became law with the President's signature on June 27. From the 
original proposals and the Congressional debates it is apparent that the law was 
designed primarily to stimulate revival of the construction and durable goods indus- 
tries, improve mortgage lending practice, strengthen financial institutions, and make 
possible increased use of bank funds in real estate financing without impairing the 
liquidity of such institutions, rather than to provide more adequate housing for the 
low-income groups. 

Provisions of the Law. The Act provided for creation of a Federal Housing 
Administration, with all powers vested in an Administrator, who is appointed by the 
President with the advice and consent of the Senate for a term of four years. The 
RFC was directed to make available to the Administrator whatever funds he found 
necessary, and its authorized bond issue was increased by an amount sufficient to 
provide such funds. The President was also authorized to make allotments to the 
Administrator from any funds available to him for emergency purposes."* Contrary 
to a popular impression which has been difficult to dispel, the FHA does not lend any 
money.” Its distinctive function is to insure lenders against losses which they may 
sustain on certain types of loans. These insurance activities fall into two major 
divisions, usually designated as Title I and Title II loans. 

Under Title I three types of loans are eligible for insurance:*° (1) Title I is prin- 
cipally concerned with loans for financing alterations, repairs, and improvements on 
existing structures.8 To be eligible for insurance, such loans must not exceed 
$10,000.82 (2) While the original intention in this part of the law was to provide 
increased credit for these purposes, the wording was broad enough to cover loans for 
new construction also. The wording was changed by the Act of April 3, 1936, so as 


other financial institutions, to portions of the proposed legislation which they thought went too far in 
providing for subsidized competition with private lending agencies, and this opposition led to modification 
of the original proposal by Congress. See the House and Senate debates, 78 Conc. Rec. 11178-224, 
11363-94, 11973-76 (1934). 

By the Act of June 22, 1936, however, the Administrator and the other agencies previously described, 
along with others, were forbidden to incur any administrative expenses after June 30, 1937, except pursuant 
to specific annual appropriations by Congress. 

™ Section 3 of the original Act, which authorized loans to institutions insured under Title I upon the 
security and up to thie full face value of obligations meeting the requirements for Title I insurance, was 
repealed by the Act of April 3, 1936. 

® Insurance under Title I was originally limited to loans, advances of credit, and purchases of obli- 
gations representing such loans and advances, made prior to Jan. 1, 1936. By the Act of May 28, 1935, 
the authorization was extended to April 1, 1936, and by the Act of April 3, 1936, to April 1, 1937, when 
it expired. It was revived and extended to July 1, 1939, by the Act of Feb. 3, 1938. In each case it was 
provided that the President might terminate Title I insurance at an earlier date than that specified in 
the law. 

*\ By the Acts of May 28 and Aug. 23, 1935, loans for financing the purchase and installation of 
machinery and equipment were included in this authorization, but this provision was removed by the Act 
of April 3, 1936. 

® The limit was originally $2,000. An exception, permitting insurance of loans up to $50,000 for such 
financing of property improved by or to be converted into apartment or multi-family dwellings, hotels, 
office, business, or other commercial buildings, manufacturing or industrial plants, hospitals, orphanages, 
colleges, schools, or churches, was added by the Act of May 28, 1935. This exception was removed and 
the limit increased to $10,000 by the Act of Feb. 3, 1938. 
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virtually to eliminate the insurance of such loans under Title I,8* but in the Act: of 
February 3, 1938, the original wording was restored, and it was specifically provided 
that loans for new construction might not exceed $2,500. (3) The insurance of 
catastrophe loans®** was first authorized by the Act of April 17, 1936. Such loans 
must not exceed $2,000.°5 

The total amount of insurance granted to an institution on the first two types 
of loans is limited to 10°% of the total amount of such loans, advances of credit, and 
purchases made by it.8* On the third type the limit is 207.8’ The total amount of 
liability which the Administrator may have outstanding at any one time plus the 
amount of claims paid on loans insured under Title I is limited to $100,000,000.°* 
There is no charge for insurance under. Title I, and all losses are paid by the govern- 
ment. Except for the maximum limits, Title I is practically devoid of restrictions 
concerning the granting of insurance. Loans to be insured are not limited to residen- 
tial structures or to urban areas.8° The Administrator is given complete authority 
to prescribe the conditions under which lending agencies will be approved for insur- 
ance and to specify the requirements concerning interest rates, maturity, security, and 
other conditions to which their loans must conform. 

Under present regulations, only loans in excess of $2,500 require prior approval 
of the Administrator.°° The local lending institution is the sole judge of the wisdom 
of extending credit of less than this amount and simply reports its eligible loans for 
insurance within thirty-one days after they are granted. No down payment and no 
mortgage or other security is required, even on loans for new construction,®! but 
local institutions are free to require security or endorsers if they wish. Loans to 
finance new structures intended in whole or in part for residential use may have a 
maturity not in excess of seven years and an interest yield not exceeding 6.69% ($3.50 

©The original wording was “alterations, repairs, and improvements upon real property.” This was 
changed to “alterations, repairs, and additions upon improved real property.” 

*7.e., loans made for the purpose of financing restoration or replacement of improvements on real 
property, equipment, and machinery damaged or destroyed by flood, tornado, earthquake, or other catas- 
trophe in the years 1935 to 1939 inclusive. The authorization originally expired Jan. 1, 1937, and provided 
that the damage or destruction must have taken place in 1935 or 1936. It was revived and extended to 
July 1, 1939, by the Act of April 22, 1937. 

® Except on the types of structures enumerated in note 82, supra, where the limit is $50,000. 

® At the request of the Administrator, this was reduced from 20% by the Act of April 3, 1936. 

* Increased from 10% by the Act of April 22, 1937. It is also provided that any unused portion of the 
reserve accumulated to the institution’s credit on the other two types may be used for payment of losses 
sustained on this type of loan. 

® The original law limited the total insurance liability which might be incurred to $200,000,000. At 
the request of the Administrator, this was changed to $100,000,000 by the Act of April 3, 1936. The 
wording was changed by the Act of Feb. 3, 1938, so as to make the limit applicable to the total liability 
at any one time rather than to the total amount of liability incurred. 

® There has never been any such limitation, but the Act of Feb. 3, 1938, made the eligibility of loans 
outside cities specific by addition of the words “urban, suburban, or rural.” 


® New residential structures must conform to certain minimum construction requirements and require 
prior approval as to location. 

*t Except on such loans having a maturity in excess of 5 years, in which case a first lien is required. 
Even this requirement is waived, however, in the case of institutions publicly supervised and prohibited 
from making secured loans equal to the full value of the structure. 
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‘discount per $100). On other loans the insurance is limited to a period of five years 
and the interest yield to 9.72% ($5 discount per $100). 

Title II provides for a system of mutual mortgage insurance under which the 
Administrator is authorized to insure, or to make commitments to insure prior to 
execution, fully amortized loans secured by property of three types: (1) Owner- 
occupied dwellings designed principally as single-family residences. The construc- 
tion of such dwellings must have been begun after February 3, 1938, and the mort- 
gage must have been approved for insurance prior to the beginning of construction, 
or, if construction was begun between January 1, 1937, and February 3, 1938, the 
dwelling must not have been sold or occupied since completion. The mortgagor 
must have paid on the property at least 10% of the appraised value in cash or its 
equivalent, and the mortgage must have a maturity not exceeding 25 years.°? The 
principal of such mortgages is limited to $8,600 and may not exceed 90% of the 
appraised value up to $6,000 plus 80% of the appraised value in excess of $6,000." 
(2) Dwellings designed principally for residential use for not more than four fam- 
ilies. Mortgages on such property must not exceed $16,000 or 80% of the appraised 
value** and must have a maturity not exceeding 20 years. (3) Rental housing 
projects covered by mortgages up to $5,000,000. The original Act contained a simple 
authorization for insurance up to $10,000,000 on projects designed to provide housing 
for persons of low income. The Act of February 3, 1938, added detailed regulations 
covering this type of insurance and provided for creation of a separate fund, known 
as the Housing Insurance Fund, in connection with it. Since this type of insurance 
is dealt with in a later article,®® it will not be described here. While many of the 
provisions are the same, the following discussion relates only to mortgages of the 
first two types. , 

First liens made to and held by approved mortgagees, containing complete 
amortization provisions and other terms prescribed by the Administrator, bearing 
interest, exclusive of premium and service charges mentioned below, at a rate not 
exceeding 5%,°® and executed in connection with projects which the Administrator 
considers economically sound, are eligible for insurance.°? Mortgages of the second 


On mortgages for more than $5,400 the maximum maturity is 20 years. Since the 1938 amendments 
all maturities are reckoned from the date of insurance, rather than the date of execution, of the mortgage. 

* The provisions covering this type of property were added by the Act of Feb. 3, 1938, and mortgages 
of this type for $5,400 or less were given several types of favorable treatment. In addition to the longer 
maturity mentioned above, the premium rate was fixed at 4% on such mortgages accepted for insurance 
prior to July 1, 1939, mortgagees were permitted, in the event of default, a special allowance of as much 
as $75 for foreclosure costs under certain conditions, and it was provided that the Administrator's expenses 
in connection with such mortgages should be charged to the reinsurance account, which means that they 
are paid entirely from government funds. 

™ Since the 1938 amendments appraisals are supposed to reflect the value as of the date the mortgage 
is accepted for insurance; previously, the value on the date of execution of the mortgage was to be 
considered. 

* Brabner Smith, The Financing of Large-Scale Rental Housing, infra, p. 608. 

Or 6% if the Administrator finds that in certain areas the mortgage market demands it. In practice, 
at the request of the President, the rate has been limited to 5% since June 24, 1935. 

* Until the Act of Feb. 3, 1938, the mortgage had to be offered for insurance within one year of its 
execution. 

















Survey oF Feperat Lecistation Arrecrinc Home Financinc 503 


type mentioned in the preceding paragraph may cover either new or existing struc- 

The 1938 amendments, however, provide that beginning July 1, 1939, no 
mortgages may be insured unless they cover property (1) approved for mortgage 
insurance prior to completion of construction; or (2) the construction of which was 
commenced after January 1, 1937, and completed prior to July 1, 1939; or (3) pre- 
viously insured by the Administrator. The law has never limited insurance operations 
to urban mortgages, but the 1938 amendments specifically provide for the insurance 
of otherwise eligible mortgages covering farms on which houses or buildings are to be 
constructed or repaired, providing at least 15% of the principal of the mortgage is 
to be spent for materials and labor. 


The Administrator is authorized to collect an annual premium charge for insur- 
ance of from 14% to 1% of the amount of the principal obligation outstanding, with- 
out taking into account delinquent payments or prepayments.°® The Administrator 
requires payment of these premiums in advance by the mortgagee, who collects 
them from the mortgagor. Authorization for the annual service charge of 4% of 
the outstanding principal formerly permitted by the Administrator was removed 
from the regulations in February, 1938. If default occurs on an insured mortgage, the 
mortgagee is permitted to foreclose or acquire title to the mortgaged property by 
other means, and upon delivery of acceptable title to the Administrator is entitled to 
receive debentures equal in face value to the value of the mortgage.®® These deben- 
tures are issued in the name of the Mutual Mortgage Insurance Fund, are fully 


Prior to the 1938 amendments, this premium was to be fixed according to the risk involved at from 

%% to 1% of the original face value of the mortgage. In making this reduction, eg 4g provided that 
the new method of calculation should also apply to mortgages previously insured. See also note 93, supra. 
In practice, the minimum premiums permitted by law have been charged. The change, together with the 
elimination of the service charge, has substantially reduced the effective interest rate to the borrower. 

In addition to premiums, the Administrator requires an appraisal fee of $3 per $1,000 of mortgage 
principal, with a minimum of $10, and permits mortgagees to collect an initial service charge of 1% or 
$20 on loans covering existing structures and 24% or $50 on loans for new construction. 

” The value of the mortgage is determined by adding to the principal unpaid on the date foreclosure 
proceedings were begun or title was otherwise acquired (until Feb. 3, 1938, the date of delivery to the 
Administrator) the amount of all payments made by the mortgagee for taxes, insurance, special assess- 
ments, water rates which are prior liens, and mortgage insurance premiums paid, less any net income 
received by the mortgagee from the property. A provision specifying the addition of interest on the 
unpaid principal from the date of beginning foreclosure proceedings to the date of transfer to the Adminis- 
trator, less any interest received by the mortgagee, was added by the Act of May 28, 1935, and removed by 
the Act of Feb. 3, 1938. It should be noted that debentures now bear interest from the date of mortgage 
default instead of from the issuance date, so the mortgagee still receives interest for the intervening period, 
though at a lower rate. Aside from this, until the latter date only taxes and insurance paid by the 
mortgagee were to be added to the unpaid principal. See also note 93, supra. 

In addition to the debentures, the mortgagee receives a certificate of claim for an amount equal to the 
difference between the face value of the debentures and the amount the mortgagee would have received 
if at the time of conveyance to the Administrator the mortgagor had redeemed the property by paying in 
full all obligations under the mortgage and a reasonable amount for expenses of foreclosure. This cer- 
tificate is entitled to an annual increment of 3% simple interest. If the net amount eventually realized by 
the Administrator from the property exceeds the principal and interest of the debentures, this excess, up 
to the amount due on the certificate of claim, is paid to the mortgagee, and any excess above this amount 
is paid to the mortgagor. 

If the mortgagee acquires title to property after default but chooses not to transfer it to the Adminis- 
trator, obligations on both sides cease, and. the mortgagor is entitled to an equitable share of the credit 
balance in the group account to which his mortgage was assigned. 
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guaranteed as to principal and interest by the United States, are exempt from all 
taxes except surtaxes, estate, inheritance, and gift taxes,'°° bear interest at a rate, not 
exceeding 3%, determined at the time the mortgage is offered for insurance,’®* and 
mature three years after the first day of July following the maturity date of the 
mortgage. 

The aggregate principal obligation of all insured mortgages outstanding at any 
one time is limited to $2,000,000,000, but with the approval of the President this limit 
may be increased to $3,000,000,000.1°? Mortgages accepted for insurance must be 
divided into groups “in accordance with sound actuarial practice and risk character- 
istics.”1° Separate accounts are maintained for each group. Premium charges and 
appraisal fees are credited to these group accounts, and the payments on debentures 
and certificates of claim and the expenses of handling property are charged to them. 
In addition to the group accounts, a general reinsurance account is set up with 
$10,000,000 of federal funds, which is available to cover deficits in the group accounts. 
The Administrator may charge his expenses either to group accounts or to the rein- 
surance account.'°* When all mortgages in a group have been paid, or when the 
amount available for distribution is sufficient to pay all mortgages in the group, the 
Administrator is to terminate the insurance for that group, charge off estimated 
losses, transfer to the general reinsurance account 10% of the premiums previously 
credited to the group, and distribute equitably to mortgagees, for the accounts of 
mortgagors, the balance remaining in the group account.1 

Extent of Operations.'°* During the original period of Title I operations, ex- 
tending through March, 1937, 1,453,332 notes aggregating $560,713,601 had been 
reported for insurance by 6,399 institutions.1°* From the revival of Title I in Feb- 


* Originally the government guaranty applied only to debentures issued in exchange for mortgages 
insured prior to July 1, 1937. This was extended to July 1, 1939, by the Act of Feb. 19, 1937, and was 
made unlimited by the Act of Feb. 3, 1938. Prior to the latter Act, the debentures were subject to such 
taxes as the mortgages in exchange for which they were issued would have been subject to in the hands 
of the holder of the debentures. Any mortgagee entitled to receive debentures prior to enactment of this 
amendment is permitted to choose a cash adjustment and the more fully tax-exempt debentures bearing 
the current rate of interest. 

*" The Act of Feb. 3, 1938, requires approval by the Secretary of the Treasury of the rate and other 
terms of the debentures. Prior to this date, the rate was 3%; since then it has been 2%%. 

™ Prior to the 1938 amendments the limit was $1,000,000,000 for mortgages on property existing on 
June 27, 1934 (the date of the original Act) and $1,000,000,000 for mortgages on property constructed 
after that date, but these limits could be increased indefinitely with the approval of the President. The 
same Act changed the wording so that the limits now apply to the amount of mortgages oustanding at 
any one time, instead of, as formerly, to the total amount of mortgages insured. 

*8 Originally the groups were required to have “substantially similar risk characteristics and similar 
maturity dates,” but this provision proved very difficult to administer and the change was made by the Act 
of Feb. 3, 1938. ™ But see note 93, supra. 

*5 The amendment mentioned in note 103 made necessary rewriting of the section dealing with 
termination of insurance. For the previous provisions, see §205 (c) and (d) of the original Act. 

#8 Statistics are published monthly by the FHA in its Insured Mortgage Portfolio and annually in the 
Reports of the Administrator. Unless otherwise stated, all figures have been obtained from these sources 
or directly from the Economics and Statistics Division. 

For an analysis of operations through 1936, see Weimer, The Work of the Federal Housing Adminis- 
tration (1937) 45 J. Pot. Econ. 466-483. 

Properties improved by these loans were located in all but 30 of the 3,073 counties of the country, 
but most of the loans were concentrated, of course, in the densely populated regions, and more than half 
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ruary through June 30, 1938, 106,171 loans amounting to $51,293,557 ‘were insured. 
On the latter date 71,656 Title:I claims aggregating $16,748,974 had been paid by the 
FHA. This amounts to nearly 3% of the total notes insured, but about half of the 
dollar volume of defaulted notes had been recovered or reinstated.1°* 


Under Title II at the end of June, 1938, nearly 11,000 institutions with more than 
3,000 branches had been designated as approved mortgagees and a total of 324,087 
mortgages aggregating $1,333,905,208 had been accepted for insurance. Of this num- 
ber, 242,220 for $997,849,517 were actually insured, and 246 had-been foreclosed by 
mortgagees.'°® The Administrator had sold 69 of the foreclosed properties at a net 
loss of $40,842. Debentures totaling $1,080,733 had been issued, of which $919,705 
were outstanding. The net worth of the Mutual Mortgage Insurance Fund was 
$20,351,293, about half of which was represented by federal funds. About 56% of the 
mortgages insured during 1937 were on new homes. Insurance operations have been 
increasing rapidly since the liberalizing amendments of February, 1938, and the ratio 
of new homes to the total has also been increasing. It is estimated that about 40% 
of the mortgages insured since that date are eligible for 90% loans. More than three- 
fifths of the loans insured under Title II have been made by commercial banks. 


Devices to Provive a Nationat MorrtcacE Market 


Since it was expected that the National Housing Act would increase the flow of 
funds from commercial banks and other lending agencies into mortgage investment, 
it was considered desirable to attempt to provide some sort of national mortgage 
market in order that institutions might dispose of such investments when necessary. 
Liberalization, in the Banking Act of 1935,'?° of the restrictions governing mortgage 
investments by national banks resulted in additional need for such a market. The 
insurance of mortgages itself, of course, enhances their marketability, and there has 
been a considerable volume of trading in such mortgages among approved mort- 
gagees,""4 but such trading is hindered by the difficulty of establishing contact 
between institutions desiring to buy and sell. Additional facilities for turning mort- 
gages into cash have therefore been provided. 


of the business was done by 59 institutions. Weimer, supra, note 106, at 472. About three-fourths of the 
funds advanced were expended on residential property, single family residences accounting for more than 
half the total. About 60% of the amount borrowed was spent on alterations and repairs, and the 
remaining 40% for the purchase and installation of machinery and equipment. Approximately 70% of 
the funds advanced came from commercial banks. 

* For an estimate of the probable loss to the federal government on the original Title I program, see 
Hart, Government Agencies of Credit (1938) 196 ANNALS OF THE AM. Acab. 162. 

%® These figures exclude mortgages on large-scale rental projects. 

%° This Act provides that real estate loans may be made by national banks without territorial limita- 
tion if secured by first lien on farm, residential, or business property. Such loans may be made for as 
much as 60% of the appraised value of the property and for as long as ten years if at least 40% of the 
principal is to be amortized within that time; if not, they may not exceed 50% or five years. These 
restrictions do not apply to insured mortgages or to renewals of old loans, but total real estate loans must 
not exceed the combined capital and surplus of the bank or 60% of its time and savings deposits, which- 
ever is greater. 
™ Approximately 25% of all mortgages insured had been transferred by the end of June, 1938. 











506 Law anp CoNTEMPORARY PROBLEMS 


National Mortgage Associations. Provision for these associations was made by 
Title III of the National Housing Act. The Administrator was authorized to charter 
an association upon application of five or more natural persons who had paid on the 
capital stock of the association at least $5,000,000 in cash or government securities. 
An association so chartered was given power to purchase and sell first mortgages up 
to 80% of the appraised value of the property on the date of purchase and to issue 
notes, bonds, debentures, or other obligations up to ten times the par value of its 
outstanding capital stock, but not exceeding the face value of insured mortgages held 
by it plus its cash and government obligations. The associations themselves and their 
income, loans, stock, and securities were made subject to the same taxation as would 
apply to state-chartered corporations engaged in similar business. The Administrator 
was empowered to examine and supervise associations chartered by him. 

No associations were organized under these provisions, and in an effort to attract 
capital to the field the Act of May 28, 1935, reduced the required capital to $2,000,000 
and increased the amount of obligations that might be outstanding to twelve times 
the par value of outstanding capital stock. This portion of the law still remained 
unused, however, and by the Act of February 3, 1938, it was further liberalized. 
Associations may now commence business with only one-fourth of their minimum 
capital paid in, and this payment may be made in mortgages of the types eligible, 
as well as in cash or government securities. No obligations miay be issued, however, 
until the minimum capital is fully paid in one of these ways. Associations are now 
authorized to originate loans which are accepted for insurance or insured under 
Title II,11? as well as to purchase, service, or sell any mortgages thus insured, and 
they may also purchase, service, or sell uninsured first mortgages and other liens'?® 
up to 60% of the value of the property. Their outstanding obligations may equal 
twenty times their paid-in capital and surplus, but must not exceed the unpaid 
principal of insured mortgages held plus cash and the amortized value of govern- 
ment obligations owned. The associations are made completely exempt from all 
federal, state, and local taxation, and their obligations are exempt from all such tax- 
ation except surtaxes, estate, inheritance, and gift taxes. 

Since these amendments, considerable interest has been manifested by private 
capital, but the FHA has not issued regulations governing the organization and 
operation of private associations. On February 10, 1938, the Federal National Mort- 
gage Association™* was chartered with a capital of $10,000,000 and a paid-in surplus 
of $1,000,000 furnished by the RFC.1'® This association is now purchasing mort- 
gages insured since January 1, 1937, covering properties on which improvements 
were begun since January 1, 1936, and is ready to make insured loans on large-scale 


™2 But no association controlled or operated by the United States or any of its agencies may originate 
loans accepted or insured under §203, which confines lending by such an association to large scale rental 
projects. 

™8 Until the 1938 amendments, other first liens. 

™4 The original name was “The National Mortgage Association of Washington.” 

™5 The RFC has stated that it is ready to contribute an additional $40,000,000 to the capital of this 
and other national mortgage associations. Authority for such investments was contained in §5 of the Act 


of Jan. 31, 1935. 
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rental projects. Mortgages are purchased without recourse, but only from approved 
mortgagees, who retain the servicing of the loans and as compensation receive an 
amount ranging from 4% to 1% of the unpaid principal.14* Thus the association 
obtains a yield of from 44% to 444% on the mortgages it purchases. It has recently 
marketed an issue of $29,748,000 of 5-year, 2% notes, which was oversubscribed more 
than fifty times. At the end of June, 1938, the association had purchased mortgages 
totaling $41,948,122, and had issued commitments to purchase an additional amount 
of $9,826,670. 

The RFC Mortgage Company. On March 14, 1935, soon after passage of the law 
authorizing such investments,’?* this company was organized with a capital of 
$10,000,000 subscribed by the RFC. Additional funds are obtained by borrowing 
from the RFC."§ The original intention was to provide refinancing and new loans 
where private capital was not available in connection with business and other income- 
producing urban property, such as apartment houses. In 1936 the company began 
purchasing from original mortgagees insured mortgages on newly constructed resi- 
dences, but in 1937 it restricted such purchases to mortgages on property occupied in 
whole or in part by the mortgagor. Since organization of the national mortgage asso- 
ciation, the company has ceased purchasing mortgages eligible for purchase by the 
association but has removed its other restrictions and now offers to buy without 
recourse at par and accrued interest all other insured mortgages.’?° Thus the holder 
of any mortgage insured under Title II on which principal and interest payments 
are current may now sell it to one of these agencies. Arrangements for servicing 
mortgages purchased by the RFC Mortgage Company are similar to those of the 
national mortgage association. It should be noted, however, that these two agencies 
may cease purchasing mortgages at any time. 


As of June 30, 1938, the company had authorized the purchase of 19,333 mortgages 
totaling $84,586,011 and had actually purchased 14,903 mortgages amounting to 
$61,624,699. Repayments and other reductions totaled $50,833,298, of which $16,689,- 
337 represented mortgages sold to the Federal National Mortgage Association. The 
company’s total outstanding credit, including direct loans in addition to the mort- 
gages purchased, was $40,674,886. 

Borrowing Facilities. For institutions which do not wish to dispose of their mort- 
gages outright, provision has been made for their use as security for loans. The 
Home Loan Banks are authorized to lend to both members and non-members on the 
security of insured mortgages.’*° The RFC also accepts mortgages as collateral for 

4° For the detailed regulations governing operations of the association, see its Circular No. 1 and 
InsurED MortcAGE PortFoLio, May, 1938, p. 3. 

™7 The Act of Jan. 31, 1935, which authorized the RFC to purchase stock in national mortgage asso- 
ciations or mortgage companies, with a maximum limit of $100,000,000 on such purchases. 

48 At the end of June, 1938, the RFC had increased its stock ownership to $25,000,000 and had dis- 


bursed to the company a total of $79,171,157. ? 

.. For a brief statement of the present arrangements, see INsurRED MortcacE PortFotto, June, 1938, 
D2. 
12 As previously stated, however, the authorization for loans to non-niembers has been practically 
unused. 
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loans to financial institutions. The National Housing Act contained an amendment 
to the Federal Reserve Act making notes representing loans for the construction 
of residential or farm buildings with maturities of not more than six months eligible 
for rediscount at Federal Reserve Banks as commercial paper. The Federal Reserve 
Banks are also authorized by the Banking Act of 1935, under rules and regulations 
prescribed by the Board of Governors, to make advances with maturities of not 
more than four months to members on their notes secured to the satisfaction of the 
Federal Reserve Bank, but such advances must bear interest at a rate at least 4% 
higher than the highest discount rate in effect at the Federal Reserve Bank making 
the advance.’ Regulation A, issued by the Board of Governors in September, 1937, 
lists nine types of security which will be considered as eligible collateral for such 
advances, and among these are included loans insured under Title I or Title II of the 
National Housing Act and uninsured mortgages meeting the legal requirements for 
national banks.!?? 
CoNcLusIon 


In order to bring out the relationship between the various agencies described 
herein, it may be well to summarize the possible combinations of services which 
home financing institutions may obtain. State-chartered building and loan asso- 
ciations, whether or not they are members of the bank system, may obtain insurance 
of accounts. They may obtain membership in the bank system without insurance of 
accounts. An institution which secures either membership in the bank system or 
insurance of accounts may obtain share investments from the HOLC.'*8 Any mem- 
ber of the bank system may convert into a federal savings and loan association in 
accordance with the law of the state in which it is chartered, and new federal asso- 
ciations may be organized. All federal associations must be members of the bank 
system, must have their accounts insured, and may obtain share investments from 
the HOLC."** Any financial institution approved by the FHA may have its mort- 
gages insured. 

Although provision for both was included in the same law, it is apparent from 
the preceding discussion that the insurance of mortgages has no connection with the 
insurance of accounts in building and loan associations. It should be noted, however, 
that the two insurance plans are not as different as is sometimes supposed. Both 
were put into effect as a means of attracting private capital to investment in urban 
home mortgages. Both operate on essentially the same principle, for when the Insur- 


*! Previous emergency legislation, which expired in March, 1935, had authorized such advances in 
“exceptional and exigent circumstances” when the member bank could not furnish eligible collateral. 

™ Stated note 110, supra. 

% But see the last sentence in the section dealing with this topic, p. 494, supra. 

%* This relationship is slightly different from that which prevails in the commercial banking field, 
where all members of the Federal Reserve system must. have their deposits insured. A similar requirement 
will be the logical future extension in the building and loan field, but the imposition of this requirement 
in the beginning would have greatly hindered the growth of the bank system. It has proved impossible 
so far to apply the converse of this in the commercial banking field by requiring that banks become mem- 
bers of the Federal Reserve system in order to have their deposits insured, but perhaps such a requirement 
may be anticipated as a development of the more distant future in both fields. 
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ance Corporation guarantees repayment of funds placed by shareholders in lending 
institutions, it in reality guarantees the safety of the mortgages in which the institu- 
tion in turn invests these funds. Moreover, if such a guarantee is to be provided, the 
insurance of mortgages directly, which is generally regarded as more “socialistic,” 
“radical,” and “unsound,” is in some respects the safer and more desirable method, 
for in this case the insuring agency has an opportunity to pass in advance on the 
mortgages which it guarantees. 

Through the agencies under jurisdiction of the Federal Home Loan Bank Board, 
the government has authorized the expenditure of funds and the pledging of its 
credit to the extent of $5,176,100,000.1°5 Of this amount, $3,780,002,307 had been 
utilized at the end of June, 1938. The funds advanced do not represent a subsidy, 
however, for all of them, with the exception of the small expense items, are supposed 
to be repaid and are supposed to earn interest and dividends. The extent of the 
subsidy cannot be measured until at some distant future date the amount of the 
expenditures and bond interest paid can be compared with the amount of the reim- 
bursement and the interest and dividends received. 


5 The other agencies described herein are not included because their authorizations are less definite. 
In the case of the FHA, it is still uncertain whether the mutual mortgage insurance premiums will build 
up a fund sufficient to cover all insured mortyage losses. 











SHIFTS IN THE SOURCES OF FUNDS FOR HOME 
FINANCING, 1930-1937 


SPURGEON BELL* 


The savings and loan associations, the commercial banks, the life insurance 
companies, and mutual savings banks, were the chief institutional sources of home 
mortgage loans in 1930. Individuals, title and mortgage companies, construction 
companies and trust departments of commercial banks were also factors of con- 
siderable importance in the home mortgage market in 1930, as well as at the present 
time. The relative importance of these agencies is shown by the following table. 


TABLE I 
Ovurtstanpinc MortcacE Loans on 1- To 4-Famity Non-Farm Homes 
Per Cent of Total by Type of Lender 1930, 1933 and 1937. (End of Year) 
(Millions of dollars) 











1930 1933 1937 

Lender Amount Percent Amount Percent Amount Percent 

of Total of Total of Total 
Savings and loan associations... $ 6,984 31.8 $4,906 26.6 $ 3,480 20.1 
Commercial banks ............ 2,425 = «Id. 1,810 9.8 1,400 8.1 
Life insurance companies ...... 1,844 8.4 1,715 9.3 1,330 79 
Mutual savings banks ......... 3,300 =:15.0 3,200 «17.4 2,700 15.6 
Home Owners’ Loan Corporation , ve 103 0.6 2,398 13.8 
Individuals and others" ........ 7,400 33.7 6,700 = 36.3 6,000 = 34.7 
NE ES i k's wigs hi $21,953 100.0 $18,434 100.0 $17,308 100.0 


Source: Federal Home Loan Bank Review, August 1938. 

“Includes loans held by individuals, title and mortgage companies, construction companies, trust depart- 
ments of commercial banks and miscellaneous lenders. 

One’s first question would be: What effect did the creation of the Federal Home 
Loan Bank Board in 1932 have on the source of mortgage loans? Twelve district 
federal home loan banks were set up by the Board. On June 30, 1938 the capital 
stock of the FHLB system (consolidated statement of the twelve district banks) was 
$161,512,205, of which the government's fully paid subscription amounted to $124,- 
741,000. The twelve district banks lend almost exclusively to member institutions, 


* B.S., 1903, University of Texas; M.B.A., 1915, Harvard Graduate School of Business Administration. 
Research Economist, Brookings Institution, since 1937. Director, Division of Research and Statistics, Federal 
Home Loan Bank Board, 1934-1936; Professor of Business Research and Director, Bureau of Business 
Research, Ohio State University, 1925-1934. Author of works on accounting and industrial and com- 
mercial subjects. 
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while insurance companies, mutual savings banks, and building and Ioan associations 
(“savings and loan associations” in the above table) may be members of the FHLB 
system, its membership consists almost exclusively of building and loan associations 
or savings and loan associations. On June 30, 1938 the total outstanding advances of 
the twelve district banks to members amounted to $196,222,132. The borrowing mem- 
bers generally use real estate mortgages or U. S. Government Bonds as collateral for 
loans whether they be short-time or long-time advances, but may secure short-term 
advances without pledging any collateral. If one notes that on December 31, 1937 the 
member institutions of the FHLB system held $2,758,000,000 of mortgages it becomes 
apparent that advances of approximately $196,000,000 constitute about 7% of the total 
first mortgage loans of the member institutions. The FHLBB is an agency which 
caters primarily to the building and loan type of association and is serving as a central 
reserve for these home building agencies. 

The Home Loan Bank Board also supervises the Federal Savings and Loan Insur- 
ance Corporation and the Home Owners’ Loan Corporation. The insurance cor- 
poration insures the share accounts and creditor liabilities of all federal savings and 
loan associations, and approved state chartered building and loan associations. On 
June 30, 1938, the assets of all insured institutions were $1,978,476,000. This insurance 
is intended to place the building and loan institutions in position to secure share 
accounts (analogous to deposits) in competition with national and other banks where 
deposits are insured by the Federal Deposit Insurance Corporation. 

The Home Loan Bank Board has, however, exerted a considerable influence on 
the lending resources of building and loan associations through its organization of 
federal savings and loan associations, in addition to the state-chartered institutions 
which are commonly styled building and loans, although the Federal Home Loan 
Bank Review refers to both state and federal as savings and loan institutions. The 
old state-chartered building and loan associations were also permitted to convert 
their institution to federal savings and loan companies. On June 30, 1938 the progress 
of this program is indicated by the table below: 





Number Approximate Assets 

EO reer eee ae perme rer 640 $ 301,242,000 
MEER, ee tceneasesectuxdiaasetiees 706 912,632,000 
WE Xs vpansunasncapend ares 1,346 $1,213,874,000 


Source: Federal Home Loan Bank Review, August 1938. 


The total government subscription to the shares of member institutions was on 
June 30, 1938 about $253,000,000. 

Wide shifts in mortgage holdings resulted from the operation of the HOLC. 
This corporation was authorized to issue government guaranteed bonds in exchange 
for home loan mortgages, provided the mortgagor was hard-pressed as a result of 
the depression and threatened with the loss of his home. The sources from which 
the Corporation took over mortgages is indicated by the following table. 








512 Law anv ConTEMPORARY PROBLEMS 


TABLE 2 


Noumser oF Mortcaczes By Types THAT Hap REcEIveD $25,000 or More From THE HOLC, 
anp Amounts Recgivep, NovEMBER I, 1934 











Mortgages 

Per cent Per cent 

Type of Mortgagee Number of Total Mortgage Loans of Total 
Building and loan ass’ns ...... 2,358 36.6 $336,420,545 35-5 
0 eee 1,340 20.8 281,801,706 29.8 
Commercial banks ........... 1,014 15.8 125,389,653 13.2 
Life insurance companies. ..... 470 73 70,935;955 75 
Mortgage companies ......... 444 6.9 545234,965 5-7 
pe Se ree 224 35 10,617,817 1.1 
Investment companies ........ 216 3-4 26,025,823 2.7 
Fiduciary institutions ......... 121 1.9 21,908,523 2.3 
NN 622535 «Sinai sb os 03 109 1.7 7,145,451 0.8 
Unknown types .............. 79 1.2 5,505,122 0.6 
Business corporations ......... 60 0.9 7,812,665 0.8 
RPE earn Sper 6,435 100.0 $947,798,225 100.0 


Source: Federal Home Loan Bank Review, July 1936. 


In five states, however, there was a complete tabulation by the Home Loan Bank 
Board of the distribution of the HOLC mortgage loans by type of mortgagee. This 
tabulation, compared with the estimated distribution of all home loan mortgage 
loans, indicates that the corporation took over mortgages from mortgagees roughly 
in proportion to their holdings (see Table 3 below). The fact that this table is not 
restricted to mortgagees receiving more than $25,000 from the HOLC doubtless 
explains the much higher representation of individual mortgagees than in Table 2. 


TABLE 3 
Comparison OF DistrisuTION OF HOLC Loans In Five STATES WITH THE DistRIBUTION OF 
Home MortcacEs 
Estimated Distribution of Estimated Distribution of 


Dollar Amount of all Dollar Amount of Mort- 
Urban Home Mortgages gages Replaced by HOLC 


in the United States as in 5 Eastern States.* 
of Dec. 31, 1934. 
I Se Ua ty id 36 USERS 21.4% 21.0% 
Banks and trust companies ................ 23.7 32.4 
Building and loan associations ............. 23.1 24.3 
Co ere eee 8.5 4-4 
Finance and mortgage companies .......... 6.1 9.5 
BEIGE, -aG6o. cs Rinsy Ohi tas kage ads 12.4 oe 
PE ic i ee bLns tiny ca beanes 508s Fos 48 8.3 


Source: Federal Home Loan Bank Review, July 1936. 


While it might be expected that the mortgage lenders receiving these bonds would 
sell them and invest the proceeds in mortgage loans, much of the proceeds of the sale 
of these bonds was used to pay off share accounts in building and loan associations, or 


* New York, Connecticut, New Jersey, Ohio and West Virginia. 
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deposits in banks. The taking over of some $3,000,000,000 of home mortgages by the 
HOLLC served not only to give direct relief to some 1,000,000 of hard-pressed home 
owners, but also served indirectly to place in the portfolios of hard-pressed financial 
institutions some $3,000,000,000 of bonds issued against these mortgages and guaran- 
teed by the government. The HOLC does not make further loans, but is engaged 
in collecting the interest and principal of the mortgages taken over. From Table 1 
above it will be noted that on December 31, 1937 the Corporation still held a balance 
of $2,398,000,000 of home loan mortgages, or 13.8% of the home mortgage investment 
in the United States. 

The Federal Housing Administration is an organization created in 1934 to insure 
home mortgage loans. It was authorized to insure mortgage loans on homes up to 
80 per cent of the value of the mortgaged properties. Later the institution was au- 
thorized to insure mortgage loans up to go per cent of the mortgaged property in the 
case of homes costing $6,000 or less. The amount and distribution of mortgages 
accepted for insurance up to June 30, 1938 was as follows: 


TABLE 4 


Lenoine InstiTuTIONS Frsancinc Net Mortcacres AccEPTED FOR INSURANCE 
Cumulative through June 30, 1938 


Volume of Mortgages 

















Type of Number of Per cent Per cent 
Lending Institutions Institutions Number Amount of Amount New Homes 

National Banks ...... 2,055 89,411 $ 362,225,173 30.5 51.1 
State Bks. & Trust Cos. 2,387 79,988 322,537,441 27.2 49-5 
Total Comm. Bks. 4,442 169,399 684,762,614 57-7 50.4 
Bldg. & Loan Ass’ns.. 1,431 43,160 170,433,621 14.4 52.8 
Mortgage Companies... 193 32,304 146,162,357 12.3 64.8 
Insurance Companies.. 189 22,169 105,212,579 8.9 52.7 
Savings Banks ....... 124 8,350 36,175,930 3.0 54-4 
a, eee 45 9,791 44,763,758 3-7 61.7 
i See ees 6,424 285,173 $1,187,510,859 100.0 53-2 


Source: Federal Housing Administration. 


The significance of the FHA goes considerably beyond its stimulation of con- 
struction through insuring home loan mortgages. The insured mortgage becomes a 
relatively liquid asset. The following chart showing the circulation of insured mort- 
gages indicates the manner in which mortgage insurance has created a certain 
amount of liquidity in the home mortgage market. The insured mortgage tends to 
become a sort of secondary reserve. Moreover, certain types of mortgage institutions 
make mortgage loans of the insured type and later transfer them to other institutions. 
The extent of these transfers by different types of institutions is indicated in the chart 
on the following page. 
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InstiTUTIONS BuyING AND SELLING INsuRED MortTcGAcEs 
Through December 31, 1937 


PURCHASED SOLD 
i 


MILLIONS OF OOLLARS = TYPE MILLIONS OF DOLLARS 














NATIONAL BANKS 
STATE BANKS 


BUILDING & LOAN 


MORTGAGE COS 











INSURANCE. COS 
SAVINGS BANKS 
FEDERAL AGENCY 


ALL OTHERS 












































FHA, Div. of Economics & Statistics. 


Mortgage companies, building and loan institutions, and state banks sell more 
insured mortgages than they buy. Consequently these institutions evidently have 
some of the mortgage loans which they themselves make insured, and later sell them 
to insurance companies or other financial institutions. Indeed, the mortgage com- 
panies seem to be acting mainly as brokers in insured loans, making mortgages and 
having them insured and later selling them to insurance companies or other institu- 
tions. 

The Reconstruction Finance Corporation has cooperated with the FHA in certain 
of its large-scale housing operations. In addition to its insurance of one- to four- 
family home loan mortgages the FHA has accepted for insurance mortgages on 
large-scale rental projects. The RFC Mortgage Company has, in some cases, made 
such insured mortgage loans with the intent of later selling them to financial institu- 
tions. Moreover, the RFC has cooperated with the FHA by the organization of the 
Federal National Mortgage Association and purchase of the stock and surplus of the 
association. This is an organization with $10,000,000 capital and $1,000,000 of surplus 
set up to deal in insured mortgages. It is authorized to issue bonds against insured 
mortgage holdings and thus finance its operations. The possible expansion of this 
organization is recognized by authorization of the purchase of $50,000,000 of capital 
stock by the RFC. 

The question may be raised as to the net effect of these federal agencies on the 
distribution of home mortgages. The experience with frozen real estate mortgage 
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loans during the depression made the commercial banking institutions somewhat 
sour on such investments, but the appearance of the insured mortgage has had the 
effect of bringing the banks back into the field of home mortgage loans to a great 
extent. The FHA and the FHLBB tend to be competing institutions in certain re- 
spects. The Board was organized as a central reserve agency to lend to its members 
(mainly building and loan institutions) on home mortgages as collateral. The neces- 
sity of this liquidity function has been to some extent undermined by the appearance 
of the insured mortgage, which serves as a secondary liquid reserve. While the in- 
surance companies have purchased these insured mortgages on considerable scale 
from other financial institutions, the national mortgage associations, as they come 
to be organized, will have as their chief function dealing in insured mortgages. 
Thus, in time, these mortgages should tend to be liquid instruments. In times of 
financial stress a building and loan association holding insured mortgages might 
prefer to sell them rather than borrow from the Home Loan Banks on their good 
mortgages as collateral. The building and loan associations will, however, find the 
insurance of share accounts by the FSLIC of great value in competing for deposits 
or capital. Moreover, there will continue to be a demand for loans on home loan 
mortgage collateral even after the insured mortgage becomes a more widely held 
asset. 

There appeared in the Federal Home Loan Board Review of August, 1938, data 
on the distribution of new home mortgage loans made annually since 1925. These 
data, which appear in the table below, are presented by the Review as an estimate 
only since factual statistics for banks and private lenders are not as complete or 
authoritative as lending data for other institutions. 


TABLE 5 


EstrmaTep Home Morteace Loans Mave Durinc DesicNnaTep YEARS 
(Totals in millions of dollars) 


Total by Commer- 
cial Bks., Life Ins. 
Cos., Mutual Sav- Percentage of _—_- Percentage of 
Total ings Bks. and Sav- Total by Finan- Total by Sav- 
all ings and Loan Total by Savings _ cial Institutions ings and Loan 
Year Sources Ass’ns and Loan Ass’ns__—ListedinCol.2 Associations 
(1) (2) (3) (4) (s) 
a $4,727 $3,327 1,584 70.4 335 
CORO sc Sta 5,248 3,648 1,751 69.5 33-4 
Se 53737 4,037 1,899 70.4 33-1 
ee 5,784 4,184 1,938 72.3 33-5 
See 4,960 3,560 1,665 71.8 33.6 
1930........ 3.444 2544 1,170 73-9 34.0 
RAYS 2,093 1,593 810 76.1 38.7 
| ee: 978 778 467 79.6 478 
TQ S36 Sls: 663 460 296 69.4 44.6 
TORRG css 2,694 478 327 17.7 12.1 
as a: 1,794 772 431 43.0 24.0 
1936........ _ 1,859 1,105 547 59-4 29-4 


ar 2,024 1,397 689 . 69.0 34.0 
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Judging from this table, the chief financial lenders on home mortgages are barely - 
holding their own in comparison with individual lenders, mortgage companies, trust 
departments, and miscellaneous lenders. Judging from Table 3, above, the operations 
of the FHA have tended to strengthen the position of the commercial banks in the 
home mortgage market. Without the appearance of the FHA commercial banks 
would probably have tended to decline as holders of home mortgages on account of 
their experience with frozen loans during the depression. The building and loan 
associations have also tended to regain their position since 1934. 


In summary, it may be said that the largest shift in home mortgage financing 
during the depression was made when $3,000,000,000 of distressed home mortgages 
were transferred to the HOLC in exchange for HOLC government guaranteed 
bonds. The other operations of the FHLBB have been designed to stimulate home 
building through loans from its members, which are mainly building and loan asso- 
ciations, or federal savings and loan associations. 

The mortgage insurance work of the FHA is available to all approved mortgagees 
of the various types listed in the tables above. Its services, however, have been 
especially valuable to commercial banks because of their need of liquid assets. Its 
operations have to some extent saved the commercial banks as sources of home mort- 
gage loans since their unfavorable experience with real estate loans in the depression 
would otherwise have tended to make them a declining source of home mortgage 
funds. 

The Home Loan Banks have tended to make the home mortgages of their mem- 
bers more liquid by making loans available to members on home mortgages as 
collateral. The FHA, on the other hand, has made insured mortgages liquid in the 
hands of all mortgagees, which purchase them. The Federal National Mortgage 
Association is the first of a type of agency designed to give a market for insured 


mor tgages. 











STATE LEGISLATIVE RELIEF FOR THE MORTGAGE 
DEBTOR DURING THE DEPRESSION 


J. Douctass Poteat* 


If a man owe a debt and Adad [the storm god] inundate his field and 
carry away the produce, or, through lack of water, grain have not grown 
in the field, in that year he shall not make any return of grain to the 
creditor, he shall alter his contract-tablet and he shall not pay the interest 
for that year. THe Cope or Hammurasi, Kine oF BaByLon, circa 2250 
B.C.1 


The sensitiveness of state legislatures to pressure by debtor groups during hard 
times is traditional. This tendency has been both noted and regretted by “the truly 
wise as well as the virtuous”? of other generations. It was of such a time during the 
days of the Articles of Confederation that Chief Justice Marshall said, “The power of 
changing the relative situation of debtor and creditor, of interfering with contracts 
... had been used to such an excess by the state legislatures as to break in upon the 
ordinary intercourse of society, and destroy all confidence between man and man. 
The mischief had become so great, so alarming, as not only to impair commercial 
intercourse, and threaten the existence of credit, but to sap the morals of the people 
and destroy the sanctity of private faith.”* 

But creditor interests have not been without their partisans in legislative halls. 
Again we have the word of the great Chief Justice that it was “to guard against the 
continuance of the evil”®* of such state legislative immorality that “that additional 
bulwark in favor of personal security and private rights—the contracts clause of the 
Constitution”* found its place in the United States Constitution. 

Indeed, it may be said that in broad outline, the history of debtor-creditor legisla- 
tion in this country marks the turn of the economic cycle from periods of prosperity 
to those of hard times. This becomes strikingly apparent so far as the national legis- 
lature is concerned when we recall the history of bankruptcy legislation.® For to 


* A.B., 1923, LL.B., 1926, Furman University; J.S.D., 1933, Yale University. Member of the North 
Carolina and South Carolina Bars, Professor, Duke University School of Law since 1936. 

The writer wishes to acknowledge the valuable research assistance of Mr. Joseph Laufer, member of 
the second-year class in the Duke University School of Law, in the preparation of this article. 

2 Tue Cope or Hammurast (Harper's 2d ed. 1904) §48, p. 27. 

* The phrase is that of Chief Justice Marshall in his dissent in Ogden v. Saunders, 12 Wheat. 213, 355 
(U. S. 1827). * Ibid. ** Ibid. 

*Mapison, THE Feperatist (1788) No. 44; see also Bearp, AN AMERICAN INTERPRETATION OF THE 
Constitution (1913); Hamilton, In re The Small Debtor (1933) 42 Yate L. J. 473. 

® See, generally, WARREN, BANKRUPTCY IN Unirep States History (1935). 
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observe the dates of the various bankruptcy acts is to note the incidence of those 
periods of hard times in our economic history which have distinguished themselves 
by their breadth and depth of reach. The act of 1800,° it is true, though following a 
period of economic collapse, was not designed primarily as a means of debtor relief. 
Modelled on the English law of that time, discharge from the debtor’s obligations 
was an incident to be granted only in the rarest cases. But the next act’ passed in 
1841 in the midst of a severe economic crisis carries a definite accent on debtor relief 
as a primary if novel function of bankruptcy.* And although this law was on the 
statute books for only eighteen months, yet in that brief period 28,000 debtors were 
relieved of $445,000,000 in obligations by the surrender of property worth hardly 
one-tenth that sum.®° 

And so, although in the act of 1867'° the “merchants and bankers in New York, 
Philadelphia and Boston” to whom those “rebel” debtors of the south had owed 
$300,000,000 at the outbreak of the war gained temporary assistance in “collecting 
something of the millions of indebtedness due them from the rebel regions of the 
country”!1—the industrial crash of 1873, exceeding in extent and severity any the 
country had experienced, precipitated a demand for liberalization of the act in favor 
of the debtor and resulted in the amendment of 1874'* by which a composition 
device was added and discharge provisions were relaxed. Likewise, the perennial 
attacks on the present act, itself passed in the aftermath of the depression of 1893, 
reflect the recurrence of normal “creditor times.” They have been directed to 
strengthening the criminal and discharge provisions to prevent the “fraud and reck- 
less speculation” permitted by the act in the original form. The Donovan reports 
of the early 1930’s with their recommendations of reform pointed toward “creditor 
relief”;18 but with the persistence of the present depression with its focus again 
turned on debtor troubles, we have 1933 amendments to the act which in form and 
title at least are “for the Relief of Debtors.”** 

The same tendency may be observed in the debtor-creditor legislation of the 
states. Indeed, we may assume that, had the states been as free from constitutional 

®2 Srar. 19 (1800). Ts Stat. 440 (1841). 

®In debate on the bill Daniel Webster said: “I am free to confess my leading object to be to relieve 
those who are at present bankrupt, and who cannot be discharged or set free but by a Bankruptcy Act 
passed by Congress. . . . Between the want of power in the state and the want of will in Congress, 
unfortunate insolvents are left to hopeless bondage. . . . The cases of the hopeless debtor have been ac- 
cumulating for a whole generation.” 5 Wessrer, Works (9th ed. 1856) 18. 


° Conc. Giose, 27th Cong., 3d Sess. (1842) 69. 

15 Srat. 517 (1867). For the text of this law, see Conc. Grose, 39th Cong., 2d Sess. (1867) app. 
228 et seq. 

™% Conc. GLosE, 39th Cong., 2d Sess. (1867) 1186-1189. 

218 Srar. 178 (1874). 

™ Donovan Report on Administration of Bankrupt Estates, House Comm. on the Judiciary, 71st Cong., 
3d Sess. (1931) passim. 

** Act of March 3, 1933, c. 204, 47 Stat. 1467, 11 U. S.C. c. 8. See especially §74 (individual composi- 
tions and extensions) and §75 (agricultural extensions and compositions, the Frazier-Lemke Act). As 
revised by the Chandler Act, approved June 22, 1938, these amendments appear in the Bankruptcy Act as 
follows: C. XI, Arrangements, §§300-400; C. XII, Real Property Arrangements by Persons Other Than 
Corporations, §§400-600. A new chapter (C. XIII) is added on Wage Earner Plans, §§600-700. 
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inhibition as Congress, more legislation in the debtor’s interest.would have resulted. 
A few laws were passed in the panic of 1837-1842.15 A great many more were 
enacted by the southern states during the reconstruction period to alleviate the des- 
perate financial condition in which the southerners found themselves after the war.’® 
With little exception, however, although such acts were phrased in the language of 
remedial reform to avoid the hazard of constitutional negation, they were declared 
by the courts invalid nonetheless? 

The response of the state legislatures to the demands for mortgage debtor relief is 
therefore squarely in the national and state legislative tradition. By 1932 the hope of 
a quick upsurge of general prosperity had vanished and the mounting number of 
foreclosures with the expropriation of farmers and homeowners could not be longer 
ignored by the legislators. And as the economic strain was more widespread, so the 
legislative response of the states was more extensive than it had ever been before. 
But it was not until the debtor’s financial ills had reached pandemic proportions that 
the legislatures of the states were induced to prescribe. By that time it was too late 
for preventives. A therapeutic was indicated. And this in the legal idiom is simply 
to say that a law to be effective had to be retrospective, not merely prospective. But 
it is precisely at this point that the contracts clause of the Constitution obtrudes, 
although by judicial interpretation it leaves a narrow field of competence untouched. 
Chief Justice Marshall, in the case of Sturges v. Crowninshield’*® which came before 
the Court in 1819, said “The distinction between the obligation of a contract and 
the remedy given by the legislature to enforce that obligation has been taken at the 
bar, and exists in the nature of things. Without impairing the obligation of the con- 
tract, the remedy may certainly be modified as the wisdom of the nation shall direct.” 
And in an 1866 case?® this language was amplified by the statement that: “It is com- 
petent for the states to change the form of the remedy, or to modify it otherwise, as 
they may see fit provided no substantial right secured by the contract is thereby im- 
paired. No attempt has been made to fix definitely the line between alterations of 
remedy, which are deemed legitimate, and those which, under the form of modify- 
ing the remedy, impair substantial rights. Every case must be determined upon its 
own circumstances. Whenever the result last mentioned is produced, the act is 
within the prohibition of the Constitution, and to that extent void.” 

It is only against the background of this language that the miscellany of state 
debtor relief legislation is intelligible. For the area of legitimate state action staked 


* Feller, Moratory Legislation: A Comparative Study (1933) 46 Harv. L. Rev. 1061, app. I. 

** The following preamble of an act “for the relief of the people of Georgia” passed by the Georgia 
legislature, Laws 1865-1866, no. 255, may be taken as an indication of the temper of the legislators of that 
period. “Whereas, During the late war, the state of Georgia has been overrun by the opposing armies; 
the accumulated crops and agricultural stock in great measure destroyed; the Confederate indebtedness 
held by the people in exchange for their products has become valueless; and obligations of the State 
eagerly sought after as a safe investment, have been repudiated; the accumulated capital of nearly a 
century, represented by slave labor, amounting to nearly $3,000,000, has been destroyed and the prospect 
of successful agriculture, the basis of all value, now dependent upon the voluntary labor of freedmen, is a 
question of doubt and experiment, Therefore,” etc. 

™ Feller, supra note 15, app. I. 18 4 Wheat. 122, 200 (1819). 

* Von Hoffman v. City of Quincy, 4 Wall. 535, 553-554 (1866). 
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out in the early decisions has undergone little variation since. As might be expected, 
to avoid constitutional censorship the states have phrased their laws in terms of 
remedial reform. But even so, as we shall observe, many of the laws so masked have 
nevertheless been declared trespassers on a forbidden domain. 

The many acts, their amendments and the decisions of the courts construing 
them are too voluminous to press within the framework of a single article. The 
appendix will give the detail of the enactments by states with some of the more note- 
worthy decisions on the laws. The text of the article will accordingly be devoted to 
a more general treatment of the movement for mortgage-debtor relief as it is reflected 
in the state statutes and decisions. These statutes fall into three general groups: 
(1) the moratorium by which the courts are authorized to delay foreclosure proceed- 
ings for a definite period of time expressed in the statute; (2) the extension of exist- 
ing redemption periods; and (3) the prevention of abnormally large deficiency judg- 
ments following foreclosure sales, either by sanctioning the fixation of an upset price 
below which the property may not be sold, or by requiring the determination of a 
“fair market value” by the court, which figure rather than the sale price must be 
credited on the judgment. Although these devices are dealt with separately, it should 
be noted that some states utilize all and some combine two in their statutes. 


THe Moratorium 

The device for relieving the mortgagor which has received the widest acceptation 
during the present period of depression is the moratorium. In all, 28 states have 
passed such laws. At first the legislatures seemed loath to deal drastically with exist- 
ing mortgage foreclosure procedure. Coupled with this reluctance, it may be as- 
sumed, was the expectation that if foreclosures were enjoined for the period of the 
dark days of early 1933 the inevitable return to normal times would set all things 
right. At any rate, we find the first steps in the direction of mortgagor relief timid 
indeed. The Arkansas act, approved in February of 1933, seems to reflect this 
attitude in its provision for a postponement of the filing of answers in foreclosure 
proceedings for a period of three months.?® And even this step finds its rationaliza- 
tion not in the necessity for relief to mortgagors but “in the relief of congested 
dockets of the chancery courts.” But with the continued downward spiral of 
deflation the movement for moratory legislation quickly gained momentum and 
stays of longer duration became the rule. 

These laws with almost no exception are prefaced by a long preamble in which 
the desperate financial ills of the country are cataloged. And the world-wide eco- 
nomic depression is taken as the broad base upon which the exercise of an enlarged 
police power may find support. They are phrased in the language of remedial reform 


” Ark. Laws 1933, no. 21; see also the Texas legislative sequence of that year. An act postponing sales 
under execution for four weeks because of the banking holiday (Laws 1933, c. 17) was followed by 
another before its expiration granting a further extension of short duration—crowded dockets being 
proffered in the statute as the explanation (id. c. 59). Another (id. c. 105) and then the Greathouse 
Moratorium Law (id. c. 102) authorizing the continuance of actions for the recovery of real property or 
foreclosure of liens for a period of 180 days stated as their justification the extraordinary financial 
emergency and depression. 
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to escape collision with the contracts clause. And largely under the liberalizing 
influence of the United States Supreme Court’s decision in the Blaisdell case”! the 
state courts have not withheld approval. 

A notable exception, however, is found in Texas. In an earlier generation its 
supreme court as a preface to a liberal interpretation of its debtor exemption law, 
had boasted of the fact that “from the early days of the Republic to the present 
time [1878] Texas has been the refuge of the unfortunate of other countries.”? But 
in 1934 when the legislature, declaring a state of emergency, undertook under its 
police power to authorize judges of the district courts to grant continuances and stays 
of execution in foreclosure suits,** it was told in an opinion by the state supreme court 
that such action in the debtor’s interest transcended the bounds of legitimate endeavor 
under the Texas Constitution.** And confronted by this judicial intransigence the 
Texas legislature made no further efforts to devise mortgagor relief. 

Most of those states in which the moratory statutes have been accepted without 
constitutional objection or which have met and overcome such objection, have ex- 
tended by subsequent enactment the force of the laws. Not a few, however, have 
permitted them to lapse.?> The common practice has been to grant to the outstanding 
act a lease of life sufficient to carry it into the next legislative term so that if condi- 
tions at that time warrant an extension it may be granted with no interruption of 
the stay. Sixteen state legislatures have so acted, the present acts expiring by their 
terms on various dates during 1938, 1939 and 1940.7* These extensions are premised 
on the assumption that the emergency which called into being the exercise of this 
extraordinary legislative authority still persists and economic conditions demand as 
strongly as ever that their provisions be continued. The statutes are temporary by 
their own terms. Indeed, it is precisely this feature on which their constitutionality 
depends. The Supreme Court of the United States in the Blaisdell case, calling to its 
support the language of an earlier precedent** to the effect that a law “depending 
upon the existence of an emergency or other certain states of facts to uphold it may 
cease to operate if the emergency ceases or the facts change even though valid when 
passed,” has held that “it is always open to judicial inquiry whether the exigencies 
still exist upon which the continued operation of the law depends.”** And while “the 
declaration by the Legislature as to the existence of the emergency is entitled to great 
respect, it is not conclusive”;?° and there have been skeptical voices raised in at least 
two supreme courts of the states questioning the validity of emergency legislation in 
a period no longer of that complexion. 


* Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934). 

= Black v. Rockmore, 50 Tex. 88, 96 (1878). * Texas Laws 1934, 2d Called Sess., c. 16. 

™* Travelers’ Inc. Co. v. Marshall, 124 Tex. 45, 76 S. W. (2d) 1007 (1934). See Comment (1934) 
13 Tex. L. Rev. 78. 

5 Del., Idaho, Ill., Kan., Md., N. H., N. C. (various local laws), Okla., S. C., Tex., Vt. 

** Ala., Ariz., Cal., Iowa, La., Mich., Minn., Miss., Mont., Neb. (unconst.), N. Y., N. D., Ohio, 
Pa., S. D., Wis. 

* Chastleton Corporation v. Sinclair, 264 U. S. 543 (1924). 

*® Home Bldg. & Loan Ass’n v. Blaisdell 290 U. S. 398, 442 (1934). ” Ibid. 
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In early 1933 the Nebraska legislature imposed a stay upon foreclosure decrees.*° 
This moratorium was to expire March 1, 1935; but by subsequent enactments in 1935 
and in 1937 it was extended to March 1, 1939.1 The constitutional validity of the 
1933 act and its 1935 amendment was not made the subject of inquiry by the 
Nebraska Supreme Court though the statute was sanctioned by construction and 
application.** In 1938, however, the court emerged from its self-imposed judicial 
moratorium to declare the 1937 act unconstitutional, grounding its decision on the 
observation that the “temporary emergency ... which had given vitality to the 
earlier mortgage laws in 1937 has ceased to exist.”** Mr. Justice Eberly speaking for 
the court said: “It appears that there is no crisis now prevailing which involves a 
general paralysis of business and finance, and that the unfortunate condition now 
confronting us is strictly a ‘continued depression.’”** Accordingly, the court denied 
the law its blessing. 

Likewise in Mississippi the court has become skeptical of the constitutional valid- 
ity of its moratorium which, initiated in 1934,°° has been subsequently renewed. The 
last renewal of this act,2* approved March 16, 1938, extended its operation until 
May 1, 1940. In May of this year the Mississippi Supreme Court in the case of 
Atlantic Life Insurance Company v. Klotz*" observed as follows: “We think it may 
be now seriously questioned whether any such emergency continues to exist in this 
state as will support the further operation of the re-enacted so-called moratorium law, 
especially as to deeds of trust and mortgages given before the passage of these statutes. 
. . » Courts take judicial knowledge of general conditions throughout their territorial 
jurisdiction, and we must begin to have some comprehension, as everybody else who 
is observant, that general business conditions have now returned to that which is as 
nearly normal as will perhaps ever again exist upon the general average in this 
section. It may, therefore, well be now inquired whether there is constitutional war- 
rant for the further continuance of the enforcement of said moratorium laws.” But 
since appellant did not press the question in argument, the court was content to “go 
no further in response to it than is said in the foregoing paragraph.” 

But the instances just noted are, after all, exceptional. Indeed, it is mainly in this 
fact that their interest lies. The courts of most of the moratory states under the 
pressure of the Blaisdell case have shown no disposition to deny either the severity 
or the persistence of the depression on the assumption of which the laws have been 
extended. This has forestalled constitutional demolition. It has also served to shift 
the scene of action from the field of legislation to that of judicial construction and 
application. Reference to the experiences of the states outlined in the appendix will 
indicate in some detail the degree of interaction between court and legislature. The 
situation has, moreover, brought out the residual power in the judiciary to narrow 


© Neb. Laws 1933, c. 65. Neb, Laws 1935, ¢. 41; id. 1937, C. 42. 

* See, e.g., Howarth v. Becker, 128 Neb. 580, 259 N. W. 505 (1935). 

First Trust Co. of Lincoln v. Smith, 277 N. W. 762 (Neb. 1938). 

* Ibid. *® Miss. Laws 1934, c. 247; id. 1936, c. 287. 
* Miss. Laws 1938, H. B. No. 152. 87181 So. 519 (Miss. 1938). 
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the reach of legislative action, the exercise of which is exemplified in the sketchy 
picture which follows of the process in a single state, Iowa. 

The moratory legislation in the debtor’s interest undertaken by the Iowa legis- 
lature in 1933°® consisted of two devices: (1) pending foreclosure suits were con- 
tinued until March 1, 1935, the mortgagor being required to pay an amount deter- 
mined by the court as the reasonable price of possession during this period; and (2) 
unexpired redemption periods were likewise extended, the owner being entitled to 
possession in the meantime, if he apply income from the property to the payment of 
taxes, indebtedness, etc. 

Before the expiration date of these acts, both were further extended to March 1, 
19372® With this exception little material change was made in the amendments. 

It is a judicial commonplace that in construing these acts, the mortgagor is given 
the benefit of the doubt, and it was early said that “the granting of the continuance 
is to be the rule under the statute” unless the mortgagee shall convince the court 
of good cause to the contrary.*° But this did not mean “that the purposes and intent” 
of the act was to give relief to property owners hopelessly insolvent for whom there 
could be no possible rehabilitation. If a mortgagee could so define his debtor’s condi- 
tion “good cause” had been shown.*? 

The Iowa statute contained no moral requirement comparable to that of New 
Hampshire that the petition for relief contain “a brief statement of his (the debtor’s) 
past conduct in meeting his legal obligations and liabilities.”*? But at least the court 
proposed that when he “prayed for relief,” the debtor’s hat be held in “clean 
hands.”*? ~The court sympathetically observed that the “gift of prophetic vision . . . 
was withheld from these lowly swains of the soil and the alluring mirage of per- 
petual prosperity led them deep into the uncharted desert of unprecedented depres- 
sion... . ** But this was not to say that one who bought a farm within the 
moratorium period for speculative purposes could thus recoup with the aid of a 
prolonged legal stay. The moratorium was not for him.*® 

It was said in 1936 that to continue a mortgagor in possession whose payments 
are not sufficient to carry the property and who has no prospect of redeeming, violates 
the contracts clause.*® But when the legislature in 1937 extended the moratorium to 


Towa Laws 1933, ¢. 179. 1d. 1635, CC. 125,110. 

* Federal Land Bank of Omaha v. Wilmarth, 218 Iowa 339, 252 N. W. 507 (1934). 

“ Reed v. Snow, 218 Iowa 1165, 254 N. W. 800 (1934). It was also held in Metropolitan Life Ins. 
Co. v. Laufersweiler, 221 Iowa 1008, 267 N. W. 74 (1936), that a receiver of an insolvent bank is not 
entitled to moratory relief. He is not an “owner” in the sense of the statute. 

“©N. H. Laws 1933, c. 161. : 

“Miller v. Ellison, 221 Iowa 1174, 265 N. W. 908 (1936). In Butenschoen v. Frye, 219 Iowa 570, 
258 N. W. 769 (1935) the court said of a motion for a continuance: “The motion is addressed to a court 
of equity and good conscience for relief and succor for one who because of the emergency . . . is unable 
to prevent the immediate sale and sacrifice of the security pledged for the debt.” But “He who seeks 
equity must do equity.” And the debtor “was neither in distress nor would he acknowledge any. willing- 
ness to do equity . . . ” and so was not entitled to relief. 

“ Mutual Trust Life Ins. Co. v. Dean, 221 Iowa 591, 266 N. W. 282 (1936). 

* Equitable Life Assurance Soc. v. Kirby, 221 Iowa 1150, 266 N. W. 520 (1936). 

* John Hancock Mutual Life Ins. Co. v. Schlosser, 222 Iowa 447, 269 N. W. 435 (1936). 
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March 1, 1939, although “applications for relief had to be in ‘good faith’” it was 
stipulated that a showing of the mortgagor’s present insolvency or of the inadequacy 
of the security should not in itself constitute good cause for refusal to grant a con- 
tinuance.*? And in the similar extension of the redemption statute the same language 
was employed.*® 

If the court has said that this new language adds “little if anything to [its own] 
judicial pronouncements,” at any rate there is some evidence of a disposition to take 
the statute’s language at face value.*® The case in which this was said presented a 
debtor in bankruptcy whose real property was rejected by that court as burdensome. 
His only other tangible assets were a tractor, also mortgaged, and a team of horses, 
and his debts exceeded his assets by more than $6,000. But counsel had said that the 
land involved was in the “garden spot of the world” and the debtor had “the aid 
of the Good Samaritan neighbor” to help operate his farm, so the court was unable 
to say that the prospect of redemption was so remote as to justify withholding a 
continuance.°° 

Not all of the emergency laws have been confined in their operation to debts 
secured by real property mortgages or deeds of trust, though by far the great majority 
have been so limited. The most striking example of a general debt moratorium by 
which all laws related to the enforcement of any debt, public or private, except those 
due the United States, its agencies, or the state are suspended, is that of Louisiana. 
This act originally passed in 193452 by the legislature (which under the Louisiana 
Constitution is given the power to authorize the suspension of the laws of the 
state),°* has been subsequently renewed without interruption and unless repealed or 
invalidated by the courts will continue in force until the twentieth day after the 
adjournment of the 1940 legislature.** 

By its terms the State Bank Commissioner is made Debt Moratorium Commis- 
sioner and is authorized to set up the necessary administrative machinery. Following 
a hearing before him participated in by the debtor and his creditor, the Commis- 
sioner is authorized “to suspend all laws or parts of laws relative to the enforcement 
of any debt [as herein defined] . . . and to suspend all laws or parts of laws 
authorizing the reduction of such debt to judgment or the enforcement thereof, or 
the enforcement of any lien, privilege of mortgage securing the same . . . for such 
period of time and under such terms and conditions as to the payment of any part 
of such debt, in principal or interest, by installment or otherwise . . . as may seem 
just, reasonable, fit and proper in each particular case involved.” Jurisdiction of the 
Commissioner extends also to all pending judicial proceedings and upon the filing 
of his order in the court involved its process is thereby suspended, though an appeal 
from such order may be taken by any party interested to the district court which 


*‘lowa Laws 1937, c. 80. 
74, Cc: 90. “ Replogle v. Ebert, 274 N. W. 37 (Iowa 1937). 


Id. at 39. "La. Acts 1934, 2d Extr. Sess., act no. 2. 


® Art, XIX, s. 5. Ta. Acts 1938, act no. 126. 
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may not, however, enjoin any order of the Commissioner pending the rendition of 
a definitive judgment by the appropriate court of appeal.5* 


EXTENSION OF THE REDEMPTION PERIOD 


The plight of the hapless debtor under the early Common Law is well known. 
Imprisonment was his lot if he failed to pay, and the judges of that day seemed no 
less apathetic toward his troubles than the Law which they professed to serve.5> Nor 
was the mortgagor-debtor who defaulted dealt with much less harshly. His mort- 
gagee held title to his land and default in payment meant immediate forfeiture of 
any chance to get it back. It is against this backdrop of ill fortune that the debtor’s 
role as underdog is dramatized. And this may have served in part at least, to point 
up his demand that in the name of fair play restraint be imposed on his adversary 
mortgagee. At any rate, the courts did intervene in his behalf. The Chancellor, 
drawing his authority from Equity, tempered the shock of immediate expropriation 
by inventing the “equity of redemption,” a doctrine which permitted the mortgagor 
to pay his debt within a specified period after default and thus regain the land which 
had passed to his mortgagee. And this, said a Lord Chancellor in 1762, on the theory 
supported by “great reason and justice” that “necessitous men are not, truly speaking, 
free men but, to answer a present exigency will submit to any terms that the crafty 
may impose upon them.”5¢ 

The judicial sale, no part of this early procedure—which still exists today in a 
few states as “strict foreclosure”®’—was a later development, coming by way of 
statutory enactment. The period of redemption (somewhat similar to the equity of 
redemption ordained by the English Chancellor) which found its way into some of 
the foreclosure-by-judicial-sale statutes of the states comes into existence following 
the sale and continues for a stated period thereafter.°* Apparently in all but four 


“The act applies only to debts contracted prior to July 1, 1936; but such debts thereafter renewed or 
extended for the duration of the act are exempted from its operation. Mr. Soi Weiss, Jr., of the New 
Orleans Bar, writing of this act under the title “Radicalism or Reform” in the Commercial Law Journal, 
May 1935, says that it is simple, informal, expeditious and free of costs. The procedure before the Com- 
missioner as he describes it is not unlike that in bankruptcy, with the furnishing of schedules of debts 
and assets, participation of the creditors in the examination of the debtor and his books, and participation 
by all creditors under the order of the Commissioner in the assets and income of the petitioning debtor 
under conditions scaling down debts and extending maturity dates during the duration of the act. The 
writer declared that “In actual practice, when a conditional moratorium is granted subject to stipulated 
payments, the Commissioner usually appoints one of the larger creditors as trustee to receive and distribute 
the dividends.” He also declares that “Except where the application is made by the distressed owner of 
real estate where no early appreciation in value or income can reasonably be expected, the moratoria thus 
far granted have not exceeded a period of three or four months.” 

See also provision for local mediation board in the Wis. Laws 1933, c. 15, #d. 1935, C. 319. 

In 1551 Chief Justice Mountague in the case of Dive v. Maningham, 1 Plowden 60, said of one 
committed to prison for debt “neither the plaintiff nor the sheriff is bound to give him meat or drink 

. . if he has no goods, he shall live on the charity of others, and if others will give him nothing, let 
him die in the name of God, if he will, and impute the cause of it to his own fault, for his presumption 
and ill behavior brought him to that imprisonment.” 

Vernon v. Bethell, 2 Eden 110 (1762). See Durfee and Doddridge, Redemption from Foreclosure 
Sale—The Uniform Mortgage Act (1925) 23 Micu. L. Rev. 825. * Conn., Ill., Maine, Vt. 

® An exposition of the statutory provisions of the several states relating to foreclosure and redemption 
may be found in 3 Jones, Mortcaces (8th ed. 1928) ss. 1695-1746. In four states the period precedes the 


sale. : 
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states®® the mortgagor enjoys possession during this period and in most states rent- 
free.°° The ostensible purpose of this mortgagor privilege is to afford a breathing 
spell during which the debtor may refinance his indebtedness or gather his growing 
crops. A less obvious but certainly important practical benefit, however, is the same 
as that sought to be accomplished -by the acts discussed in the next section: the 
diminution of deficiency judgments. But here it is the mortgagee himself who 
diminishes the potential judgment, not the court. For generally the price of redemp- 
tion is not the mortgage debt but the bid price at which the property was knocked 
down plus interest and costs. Accordingly for the mortgagee to protect himself 
against a loss of his security at less than its value, he must bid at least what he judges 
that value to be. And, of course, the higher bid thus induced lessens the amount of 
the deficiency which the mortgagor must make up.*? 

As these statutory provisions for redemption antedate the mortgages with which 
the courts have been concerned in this current depression period, constitutional 
objection does not intrude.** But quite generally the existing redemption periods 
have been lengthened by the various states so as to fit into the moratory schemes 
adopted. And as the moratorium, acting retrospectively, must undergo the censor- 
ship of the contracts clause, so these amendments must do likewise.** The result is 
that while quite a few statutes in their original form make no requirement that 
“rental value or income from the property” accruing during this statutory respite be 
applied on the debt, the recent statutory extensions do require this appropriation. 
The statute of Minnesota** may be cited as typical. For, having received the con- 
stitutional sanction of the United States Supreme Court at an early date in the 
Blaisdell case, it has furnished the pattern which most of the statutes have followed. 

By the law of Minnesota, passed long before the depression struck, a mortgagor 
might redeem his foreclosed property within a year after sale if foreclosure was by 
advertisement, or within a year after confirmation of sale, if by action. And the 
Minnesota Supreme Court had held that during such period the mortgagor’s right 
to possession also included the rents and profits from the property.6° When, how- 
ever, in 1933 because of the “public economic emergency” existing in the state, the 
legislature moved to extend unexpired redemption periods, the act which it passed 
required the mortgagor “to pay all or a reasonable part of such income or rental 
value, . . . toward the payment of taxes, insurance, interest, mortgage or judgment 

© Ala., Ore., Tenn., N. Mex. Cf. however N. Mex. Laws 1934, Sp. Sess., c. 26, which provides that in 
suits brought after March 15th of any year the mortgagor (erroneously “‘mortgagee” in act) may not be 


dispossessed from farm land until the crop is harvested, unless the instrument provide otherwise. 

For a statutory example, see infra note 69. 

“The South Carolina Legislature in 1932 (Laws 1932, no. 877) made use of this device obviously 
for the purpose suggested by enacting a simple statute providing that the bidding at a judicial sale shall 
remain open for a period of thirty days, during which the bid may be raised by any person other than 
the mortgagee. 

© A conventional statement of the law is given in 6 R. C. L. 365 (1915): “The general rule is that the 
law in force at the time a mortgage is executed, with all the conditions and limitations it imposes, is the 
law which determines the force and effect of a mortgage.” ' 

® 3 Jones, MortrcacEs §1694 and cases cited. * Minn. Stat. (Mason, 1927) §§9626, 9643. 

© Orr v. Bennett, 135 Minn. 443, 161 N. W. 165 (1917). 














State Lecistative RELIEF For THE Mortcace Desror 527 


indebtedness at such times and in such manner as shall be fixed and determined and 
ordered by the courts; .. . ."°* And one recalls that it is in this requirement of the 
act and the limitation on its own existence that the Supreme Court’s opinion in the 
Blaisdell case found its main support for a judgment of constitutional validity. 

The phrase in the emergency amendment is that “all or a reasonable part of such 
income or rental value” shall be applied on the mortgage debt. And this would 
seem to permit a wide judicial discretion in determining the proportion of income 
to be applied on the debt; and a number of the state courts have so construed the 
language. In South Dakota, however, the Supreme Court has held that the legisla- 
ture in using these words “intended that the full value of the possession should be 
received by the mortgagee in every case, from one source or another.” And an order 
“directing the payment of less than all of the income or rental value” would receive 
the court’s approval only on a “showing that the mortgagee had received or would 
thereafter receive the remainder of such value from some source other than through 
a direct payment of the rental or income.”®? 

Moreover, this device has not altogether escaped the ban of unconstitutionality 
though it is not by way of the contracts clause that it has been applied.®* In this 
context the technique of constitutional denial adopted by the Kansas Supreme Court 
is as interesting as it is rare. In that state the owner-debtor is given the right to 
redeem property sold under execution or order of sale within 18 months from the 
date of the sale and in the meantime he is entitled to possession of the property rent- 
free.®® 

In 1933 by joint resolution’® a moratorium was declared “upon all periods of re- 
demption from judicial sales which were running at the beginning of the present 
emergency created by the bank moratorium under federal order and which expire 
during the moratorium as defined in section 2 hereof.” Section 2 limited the exten- 
sion to six months with an authority to the governor to renew it for a like period. 
The governor exercised this power™? and before the period lapsed, a special session 
of the legislature again renewed the moratorium to March 1, 1935.7 In 1935 the 
legislature once more extended the period, this time fixing its terminus at January 15, 
1937.78 Under all these acts the debtor was required to pay the reasonable income or 
rental value of the property, default for 30 days extinguishing his rights. 


Minn. Laws 1933, C. 339. 

“Lund v. Eggleston, 279 N. W. 546 (S. D. 1938). 

* The Supreme Court of North Dakota, in State ex rel. Cleveringa v. Klein, 63 N. D. 514, 249 N. W. 
118 (1933) held its statute unconstitutional as violative of the contracts and due process clauses. The 
decision was rendered, however, prior to the Blaisdell case and following this decision the legislature 
reenacted another and more embracive statute in 1935 (Laws N. D., c. 242), and in 1937 this was con- 
tinued. Laws 1937, c. 161. 

© Kan. GEN. Stat. (1935) §60-3439. ™ Kan. Laws 1933, ¢. 232. 

™ This was interpreted as an unconstitutional delegation of legislative power which rendered’ that part 
of the act invalid in the cases of Oakland State Bank v. Bowlin, 141 Kan. 126, 40 P. (2d) 437 (1935), 
and Langworthy v. Kadel, 141 Kan. 250, 40 P. (2d) 443 (1935). 

Kan. Laws 1934, Sp. Sess., c. 3. 

™ Kan. Laws 1935, c. 226. Kan. Laws 1935, c. 225 provided an automatic extension of periods of 
redemption to March 1, 1935. 
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The 1935 act became effective on March 1 and shortly mortgage debtors who had 
been enjoying the substantial respite afforded by the previous moratoria began taking 
the necessary steps to assure themselves of the new dispensation provided by its 
terms. Five such, whose properties had been sold under foreclosure during 1932 and 
1933, On petition to the court obtained extensions of their redemption periods until 
January 15, 1937. Whereupon there seems to have occurred a simultaneous collapse 
of the patience of the mortgagees who had taken no objection to the previously 
granted stays. With one accord they now appealed to the Kansas Supreme Court 
for relief from what they considered an imposition on their indulgence. Their 
appeals** resulted in a decision declaring the 1935 act unconstitutional and establish- 
ing an authority on the basis of which 24 cases were reversed the same day. 

Inspiration for this “crack down” was drawn from an 1893 Kansas decision but 
mainly from an opinion of a federal district judge construing the moratorium of 
1934”° in which it was said: “To uphold and enforce the Mortgage Moratorium Law 
of this state passed after rights of these parties had been finally settled by orders and 
decrees, as against this fixed and settled law of this case, would be in direct conflict 
with the settled law of both the state and the nation, would be unconstitutional and 
void as against the fundamental law of the land and the absolute rights of the 
parties as determined before the Act of the legislature relied upon was enacted.”*® 
In quoting with approval this language, the Supreme Court of Kansas said: “We 
are not willing to yield the unbroken record of this court and most other courts in 
favor of the judgment of a competent court of record being res adjudicata and not 
subject to annulment or being set aside by a subsequent act of the Legislature, even 
on the theory of the existence of an emergency, especially when that emergency is a 
continuation of four consecutive ones culminating in a total extension of nearly four 
years.”"7 Thus the legislative redemption extension passed by the 1935 act was de- 
clared invalid as an attempt on the part of the legislature to alter an order of court 
from which no appeal had been taken and which by that fact had become res 


adjudicata.”® 

The net effect of this holding was to restrict the operation of each act to decrees 
rendered after its enactment, an indulgence of no value for, as we have noted, the 
normal redemption period in Kansas was 18 months. 

Since attorney’s fees incurred in foreclosure are not infrequently taxed as part 
of the costs payable by the redeeming mortgagor, it is of interest to note that two 


* Kansas City Life Ins. Co. v. Anthony, and four other cases, 142 Kan. 670, 52 P. (2d) 1208 (1935). 

® Supra note 72. 

7 Phoenix Joint Stock Land Bank v. Dewey, 8 F. Supp. 678, 679 (D. Kan. 1934). 

™ Kansas City Life Ins. Co. v. Anthony, and four other cases, 142 Kan. 670, 680, 52 P. (2d) 1208, 
1213 (1935). 

% Apparently, however, the orders of extension are not so “void” that the mortgagee may recover the 
income or the reasonable rental value which the mortgagor had retained during the extended redemption 
period. New York Life Ins. Co. v. Slentz, 145 Kan. 849, 67 P. (2d) 522 (1937); Union Central Life Ins. 
Co. v. Pletcher, 144 Kan. 359, 58 P. (2d) 1158 (1936). 
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states, Idaho and North Dakota, have sought to impose a control on the amount of 
the fee charged."® 


Tue Dericiency JupDGMENT AcT 


The legislative and judicial history of the mortgage as a credit instrument reflects, 
in the long view, a tendency more favorable to the debtor than to the creditor. As 
an incident of this trend we observe the appearance of the procedure of foreclosure 
by judicial sale which has as its justification the assurance to the mortgagor of the 
surplus over the mortgage debt which the sale of the property brings. Yet this con- 
fers on the mortgagor a right which is valuable only when it is not needed—in an 
expanding market.®® In a period of abnormal deflation the judicial sale of property 
mortgaged during a period of prosperity will likely produce not a surplus but a 
deficit. And as the surplus is payable to the mortgagor, so the deficit is payable by 
the mortgagor. For the primary credit obligation is the note to which the mortgage 
is merely security; and if full payment of the note is not accomplished by the sale 
of the security, the creditor is entitled to look to other assets of the debtor for satis- 
faction. These “other assets” are subjected to the payment of the unpaid portion of 
his debt by a deficiency judgment which is measured by the difference between the 
sale price and the amount of the debt. And so the judicial sale, dependent for its 
effective operation upon a normal market and competitive bidding, in a period which 
furnishes no buyers—and so no bidders—may become an instrument of oppression 
by which the mortgagee may be treated to a windfall and the mortgagor made to 
pay his debt twofold. There is in fact no hint of the unusual in the many judicial 
sales held throughout the country during the first few years of the depression at 
which the single bidder was the mortgagee to whom the auctioneer, after a futile 
effort to whip up a bidding enthusiasm among the few other mortgagees present, 
knocked down property worth thousands of dollars on a bid of a mere $100.°" 

* An Idaho statute of 1937 (Laws 1937, c. 64) which repeals similar acts passed in 1935 (Laws 
1935, Cc. 7, 106) stipulates that redemption may be accomplished by “paying the purchaser the amount 
of his purchase with interest at six per cent (a reduction from a former ten per cent), taxes and attorney's 


fees . . . ” which must be “proven by affidavits of the attorney who has received and the person who has 
paid the fee. . . .” 

The action taken by the North Dakota legislature in 1933 may foreshadow a general movement for 
legislative control of attorney’s fees charged in simple mortgage foreclosures. For that year the legislature 
reduced the attorney’s fee taxable as costs to $25 which—somewhat gratuitously—he was denied the 
right to split with his client (Laws 1933, c. 154). Not only so. To collect this amount the good faith of 
his employment had to be proved. By the 1937 amendment (N. D. Laws 1937, c. 160) the right to a fee 
was limited to a resident lawyer of the state. And the strain on his honesty is relieved by omitting proof 
of good faith—simply making the violation of the statute a misdemeanor. 

“If the property may be sold at a profit or for an excess over the mortgage debt, this may be better 
done at private sale by the mortgagor who may thus liquidate his debt. Accordingly as a device to 
preserve the debtor’s equity in the mortgaged property, one may assume that the judicial sale rarely 
functions. 

"In Federal Title & Mtge. Guaranty Co. v. Lowenstein, 113 N. J. Eq. 200, 166 Atl. 538 (1933), the 
Chancellor notes that on the date of the sale of the property therein involved there were 29 sales foreclos- 
ing first mortgages. His tabulation shows that the decrees fixing the amounts due ranged from.a low of 
$2,902.44 to a high of $41,787.36. Yet with the exception of one bid of $5,800.00 against a decree of 
$8,475.77 (and two bids at $200 and $600), all the properties were knocked down on bids of $100.00. 
And he continues: “The record of sheriff's sales above recited and which is but a fair example of everyday 








530 Law anp ConTEMPoRARY PROBLEMS 


It would seem that a court which had set itself a precedent for inventiveness in 
the creation of the equity of redemption to relieve against the forfeiture of a mort- 
gagor’s land would not doubt its authority to deal with the inequities inherent in 
the situation just alluded to. But this tradition of the early English Chancellor seems 
not to have been generally inherited by his contemporary American counterpart. 
Since, however, the sale’s validity depends upon its confirmation by the court, a 
measure of control is permitted within the framework of orthodox equity doctrine. 
Confirmation may be withheld if the bid is so low as to “shock the conscience of the 
court.”8? It is impossible to say just what disparity between value and bid price will 
provide the necessary shock. But “mere inadequacy of the price bid at the sale is 
not sufficient to authorize the trial court to refuse to give its approval.”®* True, “If 
there are other things in addition to inadequacy of price the court may refuse to 
confirm.” But “General conditions resulting from the economic situation which has 
prevailed for the past few years is not a sufficient fact or circumstance, in addition 
to inadequacy of price, to justify a refusal to confirm.”®* And even so, this power of 
the court has been confined to ordering a new sale at which it is assumed a fair 
price will be obtained. It is hardly likely, however, that if the unconfirmed sale 
produced only a single bidder—the mortgagee—he can be induced to raise his bid 
at the second sale unless competition compels it. Accordingly the result of judicial 
intervention at this point may be simply to add the costs of successive sales to the 
mortgagor’s debt. 

Some courts, it is true, have borrowed from equity receivership practice the fixing 
of an “upset price” and have applied this to the simple mortgage foreclosure pro- 
cedure.®5 But again unless the upset price is bid, the court has no alternative but to 
order a resale and thus increase the costs. Indeed these techniques invoked in the 
debtor’s interest may help him little if at all. Accordingly, we have a few courts, 
unwilling to be hemmed in by the inadequacy of old formulas and at the same time 
denying their dependence on legislative authority, which have broken through the 
conventional equity idiom and have asserted for themselves an inherent competence 
to deal with the new demands of this period. 


occurrences throughout the country, speaks eloquently of present day conditions and of which the court 
takes judicial notice. . . .” 

"For a typical statement of the principle, see the recent case of Fox v. Nelson, 133 Neb. 903, 277 
N. W. 795 (1938) in which a number of supporting authorities are cited. 

® Washington Mutual Savings Bk. v. Horn, 186 Wash. 75, 56 P. (2d) 995 (1936); 3 Jones, Morr- 
GAGES, §2108, in support of a statement in the text to the same effect, lists a number of cases from the 
various state courts. 

* Washington Mutual Savings Bk. v. Horn, 186 Wash. 75, 56 P. (2d) 995 (1936). See also Bolich v. 
Prudential Ins. Co., 202 N. C. 789, 164 S. E. 335 (1932), in which the court answers in the negative its 
question: “Does the depression or unprecedented scarcity of money for ordinary transactions or enforced 
stagnation of the real estate market constitute an equity sufficient to warrant a court in restraining the 
exercise of the power of sale in a trust deed?” Lipscomb v. New York Life Ins. Co., 138 Mo. 17, 39 
S. W. 465 (1897) in which the court says: “However strong our sympathies may be. enlisted for the 
unfortunate victim of hard times, they cannot furnish a basis for equity jurisdiction; and such courts 
cannot and ought not to be made the instruments of speculation in the future values of property even for 
the benefit of the unfortunate.” See also Nelsen v. Doll, 124 Neb. 523, 247 N. W. 44 (1933). 

® Wilson v. Fouke, 188 Ark. 811, 67 S. W. (2d) 1030 (1934). 
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The most notable example of this assertiveness is that reflected in the decision of 
the Wisconsin Supreme Court in the case of Suring State Bank v. Giese.®* Here the 
trial court had refused to confirm a sale of property mortgaged for $2,000 and bid in 
by the mortgagee for $600, except on the condition that a deficiency judgment against 
the mortgagor be denied. In upholding this decision, the Wisconsin Supreme Court 
noted a “power of a court of equity, without the aid of statute, to take one or all of 
three steps for the protection of the parties and the promotion of a fair solution of 
the difficulties.” The first two—refusal to confirm a “substantially inadequate” bid 
and fixation of an upset price—though somewhat unusual, were conventional enough 
and, as has already been suggested, accomplished little in the debtor’s interest. The 
third, however, moves toward a much less common procedure. It is said that the 
court in fixing the “upset price” may conduct a hearing, establish the value of the 
property (in which “usefulness” and “future value” must be given weight) and, “as 
a condition to confirmation, require that the fair value of the property be credited 
upon the foreclosure judgment.”®? And, although the plaintiff is entitled to reject 
this condition and thus force a resale, the delay and expense of this alternative should 
go far toward making him amenable, especially in view of the risk that the court 
might deny confirmation to the resale. 

Had the courts taken the lead furnished by this decision,** it is possible that the 
many deficiency judgment statutes designed to accomplish the same purpose—and 
largely by the same procedure—would never have been enacted. Almost all, how- 
ever, referred to the case only to repudiate it and hurriedly retreat to the safety of 
more orthodox authority.8® And so the legislatures of a number of the states turned 


® 210 Wis. 489, 246 N. W. 556 (1933). See notes (1933) 42 Yave L. J. 960; (1933) 27 Int. L. Rev. 
950. 
* Suring State Bk. v. Giese, 210 Wis. at 493, 246 N. W. at 558. 
* Even the Wisconsin court seems to have become frightened by its own forthrightness. See the fol- 
lowing subsequent decisions: Northwestern Loan & Trust Co. v. Bidinger, 226 Wis. 239, 276 N. W. 645 
(1937); Weimer v. Uthus, 217 Wis. 56, 258 N. W. 358 (1935). And see, Stone, Mortgage Moratoria 
(1936) 11 Wis. L. Rev. 203, 216 and note. 

® Morris v. Waite, 119 Fla. 3, 160 So. 516 (1935); Federal Land Bank v. Crombie, 258 Ky. 383, 80 
S. W. (2d) 39 (1935); United Bldg. & Loan Ass’n v. Neuman, 113 N, J. Eq. 244, 166 Atl. 537 (1933); 
Federal Title & Mtge. Guaranty Co. v. Lowenstein, supra note 81 (1933); Mellen v. Edwards, 179 Wash. 
272, 37 P. (2d) 203 (1934); State ex rel. Comm'rs of Land Office v. Harrower, 167 Okla. 269, 29 P. (2d) 
123 (1934); Clinton v. First Nat. Co., 180 Okla. 410, 70 P. (2d) 61 (1937). In Kenly v. Huntingdon 
Bldg. Ass’n, Inc., 166 Md. 182, 170 Atl. 526 (1934), the court said: “It seems to us that it is not for the 
courts to adopt a moratorium for the legal rights of litigants.” And in Provident Bldg. & Loan Ass’n v. 
Pekarek, 52 Ohio App. 492, 3 N. E. (2d) 983 (1936), repudiation of the Suring case was on the ground 
that: “‘The Chancellor’s powers are not so broad as that of an autocrat. His powers in this advanced and 
enlightened age of jurisprudence are somewhat limited.” The Mississippi Supreme Court in Standard 
Lbr. & Mfg. Co. v. Deposit Guaranty Bk. & Trust Co., 169 Miss. 120, 152 So. 639 (1934), in declining 
to adopt the principle of the Suring case, observed: “Equity does not violate the law nor treat valid con- 
tracts as scraps of paper, nor raise a shield to accomplish that end; if it did, in times such as we now 
confront, its halls would be overcrowded and statesmen would not need to wrestle with its problems.” 
C}., however, Farmers etc. Savings Bk. v. Eagle Bldg. Co., 151 Misc. 249, 271 N. Y. Supp. 306 (1934), in 
which the Suring case is followed. It was likewise followed in Bank of Manhattan Trust Co. v. Ellda 
Corp., 147 Misc. 374, 265 N. Y. Supp. 115 (1933), a case which, however, was reversed sub nom. 
Jewett v, Commonwealth Bond Corp., 241 App. Div. 131, 271 N. Y. Supp. 522 (1934), appeal dismissed, 
267 N. Y. 554, 196 N. E. 576 (1935). 
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their attention to the problem, setting up acts to sanction judicial control which the 
courts had refused to assert for themselves. 

Some of these acts have taken the procedure of the upset price made somewhat 
more respectable for simple mortgage foreclosures by the Suring case and have pro- 
vided that the price so fixed or the “fair value” be credited on the judgment. Under 
this procedure the difference between a figure judicially determined—not the sale 
price—and the mortgaged debt measures the plaintiff's recovery. 

The deficiency judgment laws enacted during this period reflect an unusual uni- 
formity both of form and technique. They adopt either the device of the upset price, 
which is also made the basis of a credit on the foreclosure judgment, or they provide 
for the determination of the “fair value” of the property, and require that this be so 
credited. 

The typical language of these acts permits the court in ordering the sale to “take 
judicial notice of economic conditions and after a proper hearing fix a minimum or 
upset price at which the mortgaged premises must be bid or sold before confirmation 
of the sale.” Or on a motion to confirm the sale the court may conduct a hearing to 
establish the value of the property and require, as a condition to the confirmation, 
that such value be credited on the judgment. And in determining this “fair value” 
the court may call to its assistance testimony or sworn appraisals by disinterested 
experts. 

Nearly all invoke as their major premise the emergency created by the depression. 
But not all have a time limitation comparable to the moratory acts. Those which do, 
form a part of the general moratorium scheme and are made to expire simultaneously 
with the general act. New York’s act is of this type and its constitutionality has been 
grounded in its temporary character.®! The constitutionality of the Alabama act is 
similarly rationalized.®* Many of the acts, however, are not so limited. Accordingly, 
unless they are subsequently repealed or otherwise consigned to the legal limbo by 
the courts they will constitute a permanent addition to the foreclosure procedure. 

Not a few states have specifically exempted instruments executed to the federal 
government or any of its credit agencies from the operation of their moratory laws, 
including the deficiency judgment provisions. Indeed, fear lest mortgage relief funds 
be withheld led the California legislature, by joint resolution, to have inquiry made 
as to the effect of a proposed deficiency judgment act on federal policy.®* 


™ Idaho, having followed the conventional method in its 1933 act (Laws 1933, c. 150) limiting the 
deficiency to the difference between “fair value” and the mortgage debt, in its 1937 act (Laws 1937, c. 
31) spurns these niceties of procedural formality and forthrightly and simply destroys deficiency judgments 
by denying its courts jurisdiction over them. See also Neb. Laws 1933, c. 41; N. D. Laws 1937, c. 159 
in which, at §4, the legislature delivers this ultimatum: “If the courts declare this act unconstitutional 
insofar as it relates to mortgages or contracts in existence at the time of taking effect of the Act, they 
shall never consider its constitutionality with reference to mortgages or contracts entered into after the 
date when this Act becomes effective.” 

™ Klinke v. Samuels, 264 N. Y. 144, 190 N. E. 324 (1934). 

*? Mutual Bldg. & Loan Ass’n v. Moore, 232 Ala. 488, 169 So. 1 (1936). 

The California Assembly adopted an unusual method of ascertaining the extent to which federal 
funds might take flight as a result of the enactment of a proposed act abolishing deficiency judgments. 
By Joint Resolution No. 33, filed with the Secretary of State March 15, 1937, Cal. Stat. 1937, Res. 41, the 
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By making these acts retroactive in their operation the legislatures have thrown 
them squarely into the teeth of the contracts clause of the Constitution. It is not sur- 
prising, therefore, that at this point we find the highest constitutional mortality. The 
effect of a decision of unconstitutionality is generally to render the act impotent only 
so far as existing contracts are concerned—uncurtailed control of mortgages executed 
after the effective date being permitted. But a few courts have refused to allow even 
this narrowed competence. The Arkansas Supreme Court, for example, after vetoing 
the deficiency judgment act of the 1933 legislature®* as being violative of the con- 
tracts clause, went on to hold, by construction, that as to instruments executed after 
the date of the act it has no applicability.®® 

The West Virginia Supreme Court in its zeal to defend all mortgages—present 
and future—from legislative officiousness, has taken the unique position that the 
deficiency judgment act of its legislature®* constituted an effort by the legislature to 
impose on the circuit courts “a function nonjudicial in its nature and therefore not 
within the powers of those courts as defined in the Constitution.” Article 8 of the 
Constitution provides that the courts “shall have such other jurisdiction, whether 
supervisory, original, appellate, or concurrent as is or may be prescribed by law.” 
But the court said that these “supervisory powers can be only exercised over matters 
juridical” and that such a matter is not presented when, on petition for confirmation 
of a sale, the court is required to determine the adequacy of the price.°7 

The Pennsylvania deficiency judgment act has likewise been permanently in- 
terred though the judicial requiem is varied. The acts of 1934 and 1935°* were in- 
validated as impairing the obligations of preexisting contracts.°® Point was also 
made of the violation of the special legislation clause of the Pennsylvania Constitu- 
tion,!°° but the court declined to consider its pertinence. Consideration was given to 
this point in 1938 when the court decided that as to mortgages executed after its date, 
the acts were declared unconstitutional on this ground.’®* And for the same reason 
federal credit agencies were requested to advise the legislature “whether or not in their opinion the 
adoption of legislation . . . abolishing deficiency judgments would have a tendency to hamper . . . or 
prevent the continued granting of the Federal Land Bank, etc., to the citizens of the state of California; 
....” The board of the HOLC through its general counsel replied under date of April 2, 1937, express- 
ing the belief “that such deficiency judgment legislation as you refer to is unwise public policy, puts 
obstacles in the way of the family deciding to acquire a home, and should be avoided....” “The 
deficiency judgment evil consisted of the wrong which resulted from auction block sales on a bid not 
representing fair value at all but a mere nominal amount and the taking of a deficiency for the remainder 
of the debt after the mortgagee had taken the property for such nominal value. This situation is avoided 
by the law now on the books in California requiring that full credit for the full, fair value of the 
property be given at the foreclosure sale and the deficiency judgment be taken only for the remainder. . . .” 

Laws 1933, act no. 57. 

® Adams v. Spillyards, 187 Ark. 641, 61 S. W. (2d) 686 (1933). * Laws 1933, C. 34. 

* Staud v. Sill, 114 W. Va. 208, 171 S. E. 428 (1933), followed by Buckeye Savings & Loan Ass'n v. 
Smith, 114 W. Va. 284, 171 S. E. 650 (1933). 

* Pa, Laws 1934, Sp. Sess., no. 243; Laws 1935, no. 503. 

_ ™ Beaver County Bldg. & Loan Ass’n v. Winovich, 323 Pa. 483, 187 Atl. 481 (1936); Shallcross v. 
North Branch Sedgwick Bldg. & Loan Ass’n, 123 Pa. Super. 593, 187 Atl. 819 (1936). 
7 Art. 3, §7, as follows: “The General Assembly shall not pass any local or special law . . . providing 


or changing methods for collecting of debts or the enforcing of judgments or prescribing the effect of 
judicial sales of real estate.” * HOLC vy. Edwards, 198 Atl. 123 (Pa. Sup. Ct. 1938). 
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the judicial veto was also applied to the 1937 deficiency judgment act.’®? . The court 
could find no justification for a classification which excepted land banks and the 
Federal Farm Mortgage Corporation from the provisions of the act. Nor could the 
court justify different treatment for mortgage judgment creditors and other judg- 
ment creditors. Accordingly, the act was invalidated.’ 

The casualty list does not, however, include all of the deficiency judgment laws 
which the legislatures have passed during this period. There is one conspicuous 
survivor whose validity has been upheld not only as to mortgages made since its 
date but also to those which were executed previously. The act is that of North 
Carolina, passed in 1933.1°* And the opinion of the United States Supreme Court 
in Richmond Mortgage & Loan Corporation v. Wachovia Bank & Trust Com- 
pany,'°5 establishing its validity, may well point the direction which later state court 
decisions will take.1°* 

By the terms of this act, if the obligee is the purchaser at the sale and sues for a 
deficiency, the defendant is permitted to show “as a matter of defense and set-off . . . 
that the property sold was fairly worth the amount of the debt secured by it . . . ” 
and so “defeat or off-set any deficiency judgment against him in whole or in part.” 
And in approving this statute the Court said: “The contract contemplated that the 
lender should make itself whole, if necessary, out of the security, but not that it 
should be enriched at the expense of the borrower or realize more than would repay 
the loan with interest... . ” 

The mandate of the statute is that the property’s “fair worth” be determined by 
the court and this phrase or its synonym “fair value” recurs throughout the statutes. 
Obviously to require the imposition of a “fair value” standard to foreclosure sales 
implies at once the existence of such a standard and its availability to the judge 
charged with applying it. “Market value” is irrelevant for, with the exception of 
forced sales, there has generally been no market; and this has also meant that the 
fixation of value by the bargaining of the free-from-compulsion seller and the free- 
from-compulsion buyer has largely ceased to function. Nor is the highest bid at the 
judicial sale of more assistance. Here the presence of competitive bidding and a 
normal market are the guarantee of an accurate value. It is, of course, a recognition 
of the absence of these factors which has led to the statutes in question. Certainly 
the bid price may be taken into consideration by the judge in fixing the “fair value”; 
but it must remain to other circumstances to carry the burden of evaluation. 

A recital of these commonplaces merely serves to accentuate the anomaly of a 
“true value” concept as distinguished from “market value” in a price economy.!°? 


% Pennsylvania Company v. Scott, 198 Atl. 115 (Pa. Sup. Ct. 1938). 

48 See notes (1937) 86 U. or Pa. L. Rev. 295, and (1938) 4 U. oF Pitts. L. Rev. 242. 

I#N. C. Laws 1933, ¢. 275. %8 300 U. S. 124 (1937). 

°° C}., however, Federal Land Bank v. Garrison, 185 S. C. 255, 193 S. E. 308 (1937), in which the 
court adverted to Richmond’Loan & Mtge. Corp. v. Wachovia Bk. & Trust Co., 300 U. S. 124 (1937), but 
declined to approve the South Carolina deficiency judgment act nonetheless. See also Alert Bldg. & Loan 
Ass’n v. Bechtold, 199 Atl. 734 (N. J. Ct. Errors & App. 1938). 
*" See 2 BoNBRIGHT, THE VALUATION OF Property (1937) 837-848. 
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But anomalous or not, the judicial obligation is clear. Frem some source the 
hypothetical must be translated into the practical stuff of everyday court judgment. 
Or as one judge has put it, “The question is a difficult one but nevertheless must be 
determined.”?°* 

A formula of the New York court includes “evidence of the age and construction 
of the buildings on the premises, the rent received therefor, assessed valuation, loca- 
tion, condition of repair, the sale price of property of a similar nature in the neigh- 
borhood, . . . accessibility and all other elements which may fairly be considered as 
affecting the market value. . . .”*°° And the court adds “with such evidence the 
trial court in the exercise of its best judgment should determine the market value . . . 
in the existing circumstances.”2° True, the same court in 1934 had observed that 
there is “no market value of real estate of any kind.”*22 But this, the court reminds 
us, was said in considering the constitutionality of the deficiency judgment act and 
“has no application to the question” of determining the standard of value required 
by its terms."?? 

Other factors have been added, such as “expectation of the return, in the not 
distant future, of a fairly normal market. ...”'%* And it is in the same context 
that the court urges “the longer view . . . in order to arrive at a ‘normal value’ that 
avoids the pitfalls of inflation on the one hand and of deflation on the other.”2"* 


These subjective factors must undoubtedly weigh heavily in the balance struck, 
although they may represent nothing more than judicial wishful thinking or sen- 
timent for the traditionally imposed-on debtor who cannot help himself. But in any 
event if the mortgagee is to be repaid his investment from the security which he 
holds, it is the market—present or future—which must support that payment. That 
the market will generally recover sufficiently to overcome depreciation and debt 
accumulation so that the mortgagee will thus be made whole, one may be permitted 
a doubt. There can be no doubt, however, that the “fair value” device, if the market 


*® Corn Exchange Bk. Trust Co. v. Ekenberg, 161 Misc. 62, 66, 292 N. Y. Supp. 142, 146 (1936). 
Illustrative of the gymnastics of guessing implicit in a judicial determination of “‘fair value” is the follow- 
ing: In Farmers’ & Mechanics’ Savings Bk. v. Eagle Bldg. Co., 151 Misc. 249, 271 N. Y. Supp. 306 
(1934), the trial judge fixed an upset price of $25,000. The amount due on plaintiff's mortgage was 
$32,449.75. He bid in the property at the sale at $25,000, the upset price. The question of the deficiency 
judgment was not determined and this question is before the court in the decision reported in 153 Misc. 
554, 276 N. Y. Supp. 246 (1934). The judge determined the “fair and reasonable market value” by 
affidavits filed in the case. The officers of plaintiff insisted that “the property is not worth over $25,000. 

.” The values as shown by the affidavits of the defendant, however, were respectively $48,000, 
$53,426, $45,000, “over $50,000”; and that fixed by “an appraiser for the HOLC” was $55,192. The 
trial judge after “a careful examination of the affidavits submitted on behalf of the defendants” decided 
that “all things necessary for a fair valuation of the property have been considered by said appraisers” and 
determined that “‘the fair market value of the property at the present time is not less than $45,000, or 
over $7,000 more than all of plaintiff's claims... . 7” And accordingly the deficiency judgment was 
denied. 

%® Heiman v. Bishop, 272 N. Y. 83, 88, 4 N. E. (2d) 944, 946 (1936). 

27d, at 88, 4 N. E. (2d) at 946. 

™ Klinke v. Samuels, 264 N. Y. 144, 190 N. E. 324, 326 (1934). 

™? Heiman v. Bishop, supra note 109. 

™® Corn Exchange Bank Trust Company v. Ekenberg, 161 Misc. at 66, 292 N. Y. Supp. at 146. 

™4 Ibid. 
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fails to stage this comeback, has effected a sharing of the loss between mortgagee and 
mortgagor by imposing a capital levy on the former and placing this to the credit of 
the latter. 


Had it not been for the constitutional inhibition of the contracts clause it is likely 
that popular resentment against the many unconscionable deficiency judgments of 
the period would have shown itself in statutes abolishing this right altogether.1*® 
The deficiency judgment statutes passed have, in form at least, stopped short of this 
drastic step. Instead, they have set up this “fair value” device, as one court has said, 
“to bring both mortgagor and mortgagee within the spirit of equity.”"2® And even 
in this form, as to preexisting debts, with little exception the laws have been struck 
down. One recalls, however, that these statutes are not temporary by their terms and 
as to mortgages executed after their date, their control is uncurtailed. Accordingly, 
they may represent the one permanent deposit of this period in the field of mortgage 
legislation. 

The moratorium, on the other hand, avoids the problem of valuation by postpon- 
ing it. But by adopting this course the legislatures have not thereby eliminated all 
the mortgage problems even for the present. Rather, they have created others hardly 
less burdensome which have been deflected into the laps of the judiciary. For relief 
is dispensed to the mortgagor through the medium of a court decree and while the 
statutes usually go no further than to require that taxes and reasonable payments on 
the debt condition a moratorium, the judges have proceeded on the assumptions that 
this does not require an automatic injunction against all foreclosure suits but only 
those in which the mortgagor shows himself worthy of relief. And, as we have seen, 
this duty to discriminate between the deserving mortgagor and his unworthy brother 
has conferred on the trial judge a degree of paternalism hitherto unknown to the 
mortgage relationship. 

The policy of evasion which underlies the moratorium rests, of course, on the 
assumption that the economic condition which invoked legislative intrusion into the 
field of private contracts is merely temporary. Accordingly, if the mortgagor be tided 
over the present “crisis” the return of normal “good times” will solve his problems 
for him. Most are agreed, however, that such a prosperity is not now with us, and 
the extension of existing moratory legislation by some of the states into 1940 suggests 
no rosy optimism as to its early return. 

While it would be fatuous to assert that the moratorium solves no problems,!1* 

™ See Report of the Joint Legislative Committee on Mortgage Moratorium and Deficiency Judgments to 


the Legislature, Jan. 31, 1938, N. Y. Lects. Doc. (1938) No. 58, p. 35. 

™* City Bank Farmers Trust Co. v. Combined Real Estate Interests, 149 Misc. 742, 268 N. Y. Supp. 
150 (1933). 

“The mortgagor to whom in the meantime the moratorium has assured a home would surely dis- 
agree. So also would the farmer whose land has thus been saved to him. And for those who because of 
the respite have been able to refinance through the HOLC or other federal agencies, the laws have pro- 
vided a real solution to a financial problem. Not only so. The reluctant mortgagee on whom the 
moratorium has imposed a debt holiday is in a more receptive mood to the suggestion of his mortgagor 
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it is nevertheless true that these statutes in a real sense merely temporize with a 
financial pathology. And this has given rise to the question, after the moratorium— 
what??1® There are those who insist that the shock of a sudden termination of the 
moratory stay on a real estate market already punch drunk from the depression 
would be more than it could stand. And to temper the impact it is suggested that 
during an extended moratory period the principal of existing mortgages be amortized 
at the rate of at least two or three per cent per year.’?® But in most of the states now 
operating under moratory legislation the statutes have been in existence since 1932 
or 1933. And by the time the present laws expire it is likely that in many cases it 
will be found that depreciation plus deflation has so widened the gap between the 
security’s value and the loan that amortization on such a scale can never close it. 
Adjustment on a current market value basis would seemingly demand, therefore, 
curtailment at a much higher rate; and this, it is objected, cannot now be man- 
aged,1° 

But will such a deflation result? The effect of wholesale foreclosures particularly 
in metropolitan districts would certainly be expected to produce this result. How- 
ever, it will be recalled that there have been not a few states whose moratory statutes 
have lapsed. Whether this has resulted in a precipitate deflation of real estate values 
we do not know. Yet if the consequence had been as serious as that pictured by those 
advocates of indefinite extension, it may be assumed that the legislatures in the states 
concerned would have rapidly moved to reenact their moratoria. There seems to 
be no such movement. 

To raise these questions is to make it apparent that no a priori answers may be 
had. Sooner or later some state like New York in which the mortgage problem has 
been most acute, and which on account of this fact has been holding back, must lift 
its moratorium. And the resultant experience will doubtless determine whether the 
others will follow or continue the present dilatory course until either inflation bails 
out the mortgagor or gradual liquidation reduces mortgage debt structures to 
workable dimensions. 

For the latter alternative the new provisions of the Bankruptcy Act on Real 
Property Arrangements by Persons Other Than Corporations are available but offer 
no great promise.’*! The principal purpose served by this new addition to the 
Bankruptcy Act is to afford the same relief to individual debtors as was formerly 
available to corporations under old Section 77b. By its terms both secured and un- 
secured debts may be scaled down under a rehabilitation plan. But the fact that 
confirmation is conditioned upon acceptance “by the creditors of each class holding 
two-thirds in amount of the debts of such class affected by the arrangement”??? 


that lower interest and even a reduction of the principal of his obligation be granted in consideration for 
getting rid of this legislative intrusion. 

48 The problem seemed ominous even in 1934. See Mischler, After the Moratorium—What? (1934) 
19 Iowa L, Rev. 560. For a statement of the issue in a more recent context, see Report of the Joint 
Legislative Committee, supra note 115, at 32 et seg. and 77 et seq. 

a Ids at: 43. 1 Td. at 30, 31. 

#1 Pub. No. 696, 75th Cong., 3d Sess. (1938). 123 1d, §468(1). 
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means that the scaling of a mortgage indebtedness—if there is only one such in the 
debtor’s schedule—may be accomplished only with the consent of the mortgagee 
involved. The promise of a more permanent debt revision and so a better chance 
of collecting on his security might induce a mortgage creditor so situated to agree to 
reduce his mortgage. Otherwise for the single mortgage debtor the new act offers 
no relief. Certain it is, however, that recourse to this procedure with a general 
scaling down of all obligations including mortgages should go a long way toward 
cushioning the impact of a wholesale foreclosure deflation. 

The legislative liquidation of moratory acts now under way is regarded by some 
as affording occasion for provision of better laws relating to mortgages and fore- 
closures. In this legislative program the accent is on streamlining foreclosure pro- 
cedure to step up its speed and cut its cost. And while this is primarily in the 
mortgagee’s interest, it is said that the mortgagor will also profit because with an 
assurance of a rapid recovery of his principal the mortgagee will lend more money 
on less security at lower interest. But if the horse and buggy procedure in which 
we rode into the depression required the application of a legislative brake, one may 
well imagine how its more modern successor would fare in some future depression. 
Indeed, if recent experience means anything, it would seem that such procedure will 
likely survive the shock of depression only if elements of flexibility are introduced 
into the mortgagor’s obligation or if the federal agencies which were set up after the 
event to provide financial relief to mortgagors and mortgagees in the present period 
are continued and expanded so as to anticipate this function in a future crisis. 


APPENDIX 


In this appendix reference is made to the state legislation enacted for the relief of 
mortgage debtors in the period of 1931-1938. Those statutes immediately directed to this 
objective have been included irrespective of whether they represent temporary emergency 
legislation or permanent additions to the mortgage laws of the enacting states. Statutes on 
collateral matters as, for example, acts postponing foreclosure of tax liens, although sub- 
serving the same general end, have been excluded. No attempt has been made to portray 
the statutory evolution in detail. The statements digesting the statutes indicate the latest 
stage in the development of the law and, in a number of instances, the content of earlier 
acts which have been superseded. Leading cases on constitutional issues and a few other 
decisions of interest on points raised by the acts have been noted. 

In digesting the laws, accuracy and completeness of statement have been sacrificed to 
some degree in the interests of brevity, since the purpose of this collection is to provide 
merely a general indication of the legislative trend and a convenient reference for those 
who wish to pursue the subject in the statute books themselves.! Because statutory com- 
pilations obscure year-by-year developments, citations have been given exclusively to the 
session laws. 

Where the statutes have specified the dates of their termination, these have been indi- 
cated. No attempt has been made to indicate with precision the types of instruments 
which are subject to their terms although some variation on this point may be found 


* A valuable compilation of comparable scope is Bridewell, Digest of State Moratorium Legislation and 
Judicial Interpretation of Same, U. S. Centra Housinc Comm., Spec. Rep. No. 1, app. I (1936). 
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among the statutes. A number of acts exclude from their operation mortgages held by 
the United States, its agencies and instrumentalities. Acts containing such provisions have 
been noted by appending an asterisk to the reference, although, again, caution must be 
given against certain variations in the exclusionary provisions. Not a few acts except mort- 
gages given as security for public debts, an exception which, though not noted in the 
digests, is most frequently found in connection with the exception mentioned above. Fre- 
quently provision is made that the acts apply only to mortgages executed before a specified 
date, Such dates are indicated, but not the provision often accompanying them to the 
effect that mortgages otherwise subject to the act are excepted if extended or renewed for 
more than a year beyond the date given. 


No legislation deemed appropriate for inclusion has been found in the laws of the 
following states: Colorado, Connecticut, Florida, Indiana, Kentucky, Maine, Massachu- 
setts, Missouri, Nevada, Oregon, Rhode Island, Tennessee, Utah, Virginia, Wyoming. 


ALABAMA. Dericiency JupGMENTS. Laws 1935, act no. 146. Expires Oct. 1, 1939. Actions on 
debts secured by mortgages must, on motion, be stayed until foreclosure. Debtor may set off “fair and 
reasonable market value” of security. Mutual Bldg. & Loan Ass’n v. Moore, 232 Ala. 488, 169 So. 1 
(1936): act constitutional during emergency. Birmingham Trust & Savings Co. v. Joseph, 234 Ala. 271, 
175 So. 275 (1937): plea involving act demurrable unless it shows continuance of emergency. 


ARIZONA. Moratorium. Laws 1933, ¢. 29; Laws 1935, c. 9; Laws 1937, c. 8; Laws 1937, 2d Sp. Sess., 
c. 17. Applies to mortgages made before March 4, 1933. Expires March 4, 1939. Court may continue 
foreclosures but not beyond March 4, 1939. In default cases mortgagor or mortgagee within 10 days 
after judgments, may obtain court order permitting mortgagor to remain in possession, fixing “fair rental” 
which is paid to the clerk of court and applied by him on taxes, cost of maintenance, etc. 

Dericiency JupcMENTS. Laws 1933, c. 88. Not permitted unless mortgagee can prove that at time 
mortgage made value of security did not exceed amount remaining due. If proven, only entitled to judg- 
ment for difference between value as found by court or jury and amount due. Kresos v. White, 47 Ariz. 
175, 54 P. (2d) 800 (1936): unconstitutional as impairment of contract. Perkins v. First Nat. Bk., 47 
Ariz. 376, 56 P. (2d) 639 (1936): act valid as to subsequent mortgages. 


ARKANSAS. Moratorium. Laws 1933, act 21; Laws 1935, act 49; Laws 1937, act 221. Applies to 
mortgages made before Jan. 1, 1933. Answers in foreclosure suits not due until three months after 
service. In fixing date of sale or confirming sale, court to consider debtor’s condition, economic condi- 
tions, and fair price of property. Resale to be ordered if better price obtainable upon agreement to bid 
substantially higher. Wilson v. Fouke, 188 Ark. 811, 67 S. W. (2d) 1030 (1934): fixing of minimum sale 
price in decree sanctioned, although no statutory authority. 

DericiENcy JupGMENTS. Laws 1933, act 57. Eliminated by requiring mortgagee to bid at least amount 
of the debt (or fair value if greater). Adams v. Spillyards,.187 Ark. 641, 61 S. W. (2d) 686 (1933): 
unconstitutional as impairment of contract; construed not to apply to future debts. 


CALIFORNIA. Moratorium. Laws 1933, cc. 30, 263, 1057. Foreclosure sales of single dwellings under 
powers for default in principal postponed for brief periods. Laws 1933, c. 642. Notice of default required 
to be recorded 3 months before exercise of power of sale, during which time default may be cured. Laws 
1934, Extr. Sess., c. 1.* Sales under power or decree for default in principal postponed up to Feb. 1, 1935. 
Laws 1935, ¢. 7. Thirty-day period for debtor to apply for stay for “just and equitable period” up to 
Sept. 1, 1935, provision to be made for compensation. Laws 1935, c. 348; Laws 1937, cc. 5, 167. Expires 
July 1, 1939. Applies to mortgages made before Feb. 1, 1935." Within go days of recording notice of 
default, mortgagor may apply for postponement of sale under power or decree, relief to be granted where 
equitable, mortgagor to pay reasonable part of income or rental value, provision for upkeep, taxes, and 
insurance being required. Order terminable upon violation. Bennett v. California Trust Co., 6 Cal. (2d) 
371, 57 P. (2d) 914 (1936): burden of showing right to relief on petitioner. 

Repemption. Laws 1935, cc. 7, 348; Laws 1937, cc. 5, 167. Expires July 1, 1939. Applies to mort- 
gages made before Feb. 1, 1935.* Period to be extended on petition on same ground and conditions as 
provided for postponement of foreclosure sales under these acts. 

Dericiency JupcMENTS. Laws 1933, ¢. 642; Laws 1935, c. 669. Not to be rendered before Sept. 1, 
1937 if recording of notice of default has not preceded sale under power at least one year. Brown v. 
Ferdon, 5 Cal. (2d) 226, 54 P. (2d) 712 (1936): unconstitutional impairment of contract when applied 
retroactively. Laws 1933, c. 790. Action must be brought within 3 months after sale under power. 
Christina v. McLoughlin, 18 Cal. App. (2d) 410, 63 P. (2d) 1174 (1937); limitation constitutional. 
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Laws 1933, cc. 642, 793;. Laws 1937, c. 353. In action for deficiency or on note secured by mortgage, 
amount recoverable is difference between debt and “fair value” of property. Rosenberg v. Janssen, 11 
Cal. App. (2d) 15, 52 P. (2d) 952 (1935): unconstitutional when applied retroactively. Laws 1933, ¢ 
642; Laws 1935, c. 680. Not to be entered in cases of land purchase contracts or purchase money mott- 
gages. Hales v, Snowden, 19 Cal. App. (2d) 397, 65 P. (2d) 847 (1937): unconstitutional when + 
retroactively. 


DELAWARE. Laws 1933, 2d Sp. Sess., c. 39. Expired March 1, 1935. Execution process may be 
stayed for 6 months if mortgagor has applied to HOLC and latter has declared willingness to refinance. 


GEORGIA. Dericiency Jupcments. Laws 1935, p. 381. In foreclosures under power of sale no 
deficiency judgment unless sale reported to court for confirmation within 30 days. Confirmation only if 
property brought true market value at sale. No sale under power of sale except by sheriff after advertise- 
ment. Atlantic Loan Co. v. Peterson, 181 Ga. 266, 182 S. E. 15 (1935): act unconstitutional as impair- 
ment of contract. 


IDAHO. Moratorium. Laws 1933, c. 124. Governor authorized to declare legal holidays limited to cer- 
tain business and activities. Alliance Trust Co. v. Hall, 5 F. Supp. 285 (D. Idaho, 1933): holiday declared 
on foreclosure proceedings, July 18-Sept. 14, 1934, unconstitutional impairment of contract. 

RepEmpPTIon. Laws 1935, c. 36. Expired March 1, 1937. Applied to mortgages made before Feb. 20, 
1935.* Court to grant such extension of period as it deemed just and equitable but not beyond March 
1, 1937, fixing reasonable rental value of property and payments to be made by mortgagor. Alliance Trust 
Co. v. Hall, 11 F..Supp. 668 (D. Idaho, 1935): act constitutional. Laws 1937, c. 64. Redemption period 
fixed at one year from sale. Interest payable reduced from 10 to 6% and attorneys’ fecs limited to those 
actually paid by creditor or evidenced by his written obligation made within 6 months of sale. 

Dericiency JuDGMENTs. Laws 1933, c. 150. Limited to difference between debt -plus costs and 
“reasonable value” of the property. Laws 1937, c. 31. Entry forbidden in foreclosure cases. 


ILLINOIS. Moratorium. Laws 1933, H. B. 507, p. 649. Expired June 30, 1935. Applied to mortgages 
on farms or homesteads held by insurance companies, Authorized Governor or Superintendent of Insur- 
ance with approval of former to stay foreclosures or extend time of repayment. Levy v. Broadway-Carmen 
Bldg. Corp., 366 Ill. 279, 8 N. E. (2d) 671 (1937): Court may reject bid at foreclosure sale if grossly 
inadequate, fix up-set price and order resale. 


IOWA. Moratorium. Laws 1933, c. 182; Laws 1933-34, Extr. Sess., c. 137; Laws 1935, cc. 115, 116; 
Laws 1937, c. 80. Expires March 1, 1939. Applies to mortgages made before Jan. 1, 1936. Foreclosure may 
be stayed until March 1, 1939, upon application in good faith, orders being made concerning possession, 
and fair rental terms, income to be applied on taxes, insurance, upkeep, etc. Present insolvency or present 
inadequacy of security not alone sufficient cause for refusing stay. (See comment, supra p. 524). Craig v. 
Waggoner, 218 Iowa 876, 256 N. W. 285 (1934): moratorium constitutional. 

REDEMPTION. Laws 1933, c. 179; Laws 1933-1934, Extr. Sess., c. 137; Laws 1935, cc. 110, 111; Laws 
1937, cc. 78, 79. Expires March 1, 1939. Period may be extended until March 1, 1939, in all foreclosure 
actions on mortgages’ made before Jan. 1, 1936. Present insolvency or inadequacy of security not alone 
sufficient cause for refusing extension. Des Moines ]t. Stock Land Bk. v. Nordholm, 217 Iowa 1319, 253 
N. W. 701 (1934): act constitutional. Laws 1933-1934, Extr. Sess., c. 135. Real property redeemed by 
debtor execution proof against foreclosure judgment. 

LimITATION ON JUDGMENTs. Laws 1935, c. 108. Judgments obtained without foreclosure on debts 
secured by mortgage not subject to renewal by action, and, after 2 years, valid only as set-off or counter- 
claim. Applicable to future judgments and pending proceedings for, or based on, such judgments. 


KANSAS. ResaLe. Laws 1933, c. 218. Court may decline to confirm sale where bid is “substantially 
inadequate,” or fix upset price, or confirm sale only if fair value be credited on judgment. 

RepEMPTION. Laws 1933, Cc. 232; Laws 1934, Sp. Sess., c. 3; Laws 1935, cc. 225, 226. Expiration 
date, Jan. 15, 1937. Applicable to mortgages made before March 2, 1934, if owner acquired title before 
March 4, 1933, and has paid 1/3 or more of purchase price. Period to be extended as ‘court may deem 
just and equitable.” Court to determine income or rental value and direct payment to clerk of amounts 
payable in monthly instalments. Order terminable upon 30-day default. Kansas City Life Ins. Co. ». 
Anthony, 142 Kan. 670, 52 P. (2d) 1208 (1935): extensions of redemption period previously fixed by 
unappealed judgment unconstitutional (see comment, supra p. 528). 

Dericiency JUDGMENTS. Laws 1934, Sp. Sess., c. 3; Laws 1935, cc. 225, 226. Not to be enforced 
until extended period of ‘fedemption has expired. 


LOUISIANA: MonaTonsune: Laws 1934, no. 159. Expired 2nd Monday in May, 1936. Applies to all 
mortgages made before July;13; 1934." Temporary suspension of foreclosure proceedings but not beyond 
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2nd Monday, May, 1936. Metropolitan Life v. Morris, 181 La. 277, 159 So, 388 (1935): moratorium 
constitutional, court refusing to consider constitutionality of section abolishing deficiency judgments. 

GENERAL Desr Moratorium. Laws 1934, 2d Extr. Sess., no. 2; Laws 1935, 4th Extr. Sess., no. 13; 
Laws 1936, no. 2; Laws 1938, no. 126. Expires 20th day after adjournment of regular legislative session 
of 1940. Applies to all debts made before July 1, 1936, not renewed or extended to expiration date of 
act.* After hearing before Debt Moratorium Commissioner (State Bank Commissioner) debtor may 
obtain temporary suspension of laws for enforcement of debts, judgments, liens or mortgages, on such 
conditions as to payments in instalments of otherwise as to the Debt Commissioner “may seem just, reason- 
able, fit and proper in each particular case involved.” (See comment, supra pp. 524, 525.) 

Dericiency JupGMENTS. Laws 1934, no. 159. During time act in effect (till 2nd Monday in May, 
1936) no deficiency judgments permitted. Saint Tammany Homestead Ass'n v. Bowers, 183 La. 987, 165 
So. 176 (1935): held that Laws 1934, 2d Extr. Sess., no. 2 supersedes this act. Laws 1934, no. 28. 
Applies only to mortgages executed after effective date of act. If mortgagee takes advantage of waiver of 
appraisal provision in mortgage and proceeds of sale insufficient, debt is discharged nevertheless. Home 
Finance Service v. Walmsley, 176 So. 415 (Ct. Apps. 1937): sale by mortgagee without appraisal forfeits 
right to deficiency. 


MARYLAND. Laws 1933, Extr. Sess., cc. 56, 57; Laws 1935, c. 527. SALES UNDER Powers. Not to be 
exercised before June 1, 1937, unless consent of 25% of record holders of mortgage consent. U. S. Mége. 
Co. v. Matthews, 293 U. S. 232 (1934), rev’g 167 Md. 383, 173 Atl. 903 (1934): held constitutional since 
pre-existing law governing contracts had made provision for such amendments. 


MICHIGAN. Acts 1933, nos. 98, 122; Acts 1934, Extr. Sess., no. 20; Acts 1935, nos. 3, 4, 152, 158; Acts 
1937, nos. 1, 2. Excepts mortgages after Feb. 14, 1933. Expires Nov. 1, 1938. Moratorium. Pending 
foreclosure actions postponed not beyond Nov. 1, 1938, on application unless good cause shown to con- 
trary. Foreclosure proceedings and sales by advertisement transferable to courts, and, if already confirmed, 
may be set aside where redemption period has not expired. Owners to remain in possession, provision 
being made for payment of fair rentals, taxes and insurance. Order terminable upon “substantial viola- 
tion.” Russell v. Battle Creek Lumber Co., 265 Mich. 649, 252 N. W. 561 (1934): held constitutional on 
authority of Blaisdell case. Union Guardian Trust Co. v. Harry & Max Dunitz, Inc., 273 Mich. 607, 263 
N. W. 751 (1935): relief denied applicant who purchased during foreclosure. Equitable Trust Co. v. 
Solovich, 280 N. W. 114 (1938): relief denied where no possibility of refinancing apparent. Virginian Jt. 
Stock Land Bk. v. Hudson, 266 Mich. 644, 254 N. W. 234 (1934): burden of proof is om applicant and 
is not sustained where he was not diligent in meeting obligations or in seeking relief. 

RepEMpTion. Court may extend period (but not beyond Nov. 1, 1938) subject to same terms as pro- 
vided for stay of foreclosure. Wade v. Farrell, 270 Mich. 562, 259 N. W. 326 (1935): relief denied 
where no application therefor made when foreclosure was instituted. Detroit Trust Co. v. Slack, 273 
Mich. 461, 263 N. W. 429 (1935): relief denied second mortgagee where possibility of redemption remote. 

Upset Price. Acts 1933, no. 229. May be fixed by court in any foreclosure by action. Mutual Benefit 
Life Ins. Co. v. Wetsman, 277 Mich. 322, 269 N. W. 189 (1936): trial courts refusal to fix upset price 
not error in absence of clear and convincing testimony. 

DericieNcy JuDGMENTS. Not to be entered where foreclosure is by advertisement. If by action and 
if judgment is entered after Jan. 1, 1933, not to be enforced before March 1, 1937. Acts 1937, no. 143. 
Applies to foreclosures by advertisement after Feb. 11, 1933. Defendant may show amount bid less than 
“true value” of property and difference between “true value” and bid shall be defense pro tanto. Issue 
to be determined by court without jury. 


MINNESOTA. Laws 1933, cc. 44, 90; Laws 1935, ¢. 47; Laws 1937, c. 21. Expires March 1, 1939. 
Applies to mortgages made before April 18, 1933." Moratorium. Mortgagor may obtain postponement 
of sale by advertisement and order that foreclosure proceed by action. 

Resate. To be ordered in foreclosures by action where sale price is unreasonably and unfairly in- 
adequate in view of evidence relating to value of property and general economic conditions. 

Repemption. Court may extend period, but not beyond March 1, 1939, by order, which must pro- 
vide for payment of income of property toward taxes, interest, insurance, or principal of debt. Period 
terminable upon violation of order. Blaisdell v. Home Bldg. & Loan Ass'n, 189 Minn. 422, 249 N. W. 
334 (1933), aff'd, 290 U. S. 398 (1934): act held constitutional. Nat. Bank of Aitkin v. Showell, 195 
Minn. 273, 262 N. W. 689 (1935): emergency held to exist in 1935. 

DerFicieNcy JuDGMENTs. None obtainable before March 1, 1939. 


MISSISSIPPI. Laws 1934, c. 247*; Laws 1936, c. 287; Laws 1938, H. B. No. 152. Expires May 1, 1940. 
Applies to mortgages and judgments existing before March 4, 1933. Moratorium. Foreclosure under 
powers and execution sales may be enjoined if petitioner shows inability to refinance through United 
States agency. In foreclosure-in chancery, sale may be postponed two years, court to determine income or 
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rental value of property and order payment of all or part thereof toward taxes, insurance, interest, and 
upkeep. Order terminable on default for 30 days unless longer default caused ‘by “good reason wholly 
beyond the control of the defaulter.” Wilson Banking Co. Liquidating Corp. v. Colvard, 172 Miss. 804, 
161 So. 123 (1935): act constitutional under Blaisdell case. Hooks v. Gann, 173 Miss. 23, 161 So. 702 
(1935): relief available to junior mortgagee. Atlantic Life Ins. Co. v. Klotz, 181 So. 519 (1938): con- 
tinuation of emergency questioned (see comment, supra p. 522). 

Dericiency JUDGMENTS. No action to be maintained until extension expires. 


MONTANA. Moratorium. Laws 1933, c. 116. Expired March 1, 1935. Stay of foreclosure actions till 
March 1, 1935, in discretion of court, order to make provision for such payments of interest, rents, 
profits, etc., as court deemed necessary. 

REDEMPTION. Laws 1933, c. 150. Purchaser at sale not entitled to possession of home of mortgagor 
during redemption period. Laws 1935, c. 122; Laws 1937, c. 73. Expires March 1, 1939. Applies to 
mortgages made before March 13, 1935.* Period to be extended “just and equitable time” up to March 1, 
1939, mortgagor to pay all or teasonable part of income or rental value for taxes, insurance, interest, etc. 
Order terminable on 30 days default. 

DerFicieNcy JUDGMENTS. Laws 1935, c. 2. Applies to mortgages made after Feb. 5, 1935. Not to be 
granted on purchase money mortgages. Laws 1935, ¢. 122; Laws 1937, ¢. 73- Expires March 1, 1939. 

’ Applies to mortgages made before March 13, 1935. Deficiency judgments not to be entered before 
expiration of redemption period. 
NEBRASKA. Moratorium. Laws 1933, c. 65; Laws 1935, c. 41; Laws 1937, c. 42. Expires March 1, 
1939. Applies to mortgages and sales made before March 1, 1934. Foreclosures may be stayed until 
March 1, 1939, orders being made concerning possession and fair rental terms, the income to be paid 
toward taxes, interest, insurance and upkeep. Actions on notes secured by mortgage may be stayed 9 
months after judgment, further stays being obtainable on conditions prescribed for staying foreclosures. 
First Trust Co. v. Smith, 277 N. W. 762 (1938): act unconstitutional as of Feb., 1937, under state con- 
stitution, emergency having expired (see comment, supra p. 522). 

DericiENcy JupGMENTS. Laws 1933, c. 41. Courts denied power to enter deficiency judgments. 


NEW HAMPSHIRE. Laws 1933, c. 161; Laws 1935, c. 3. Expired June 15, 1937. Applied to mortgages 
made before June 15, 1933. Moratorium. Foreclosure stayed on showing of “unjust hardship” caused by 
abnormal economic conditions. Application must list mortgagor’s liabilities and assets and state his past 
record in meeting obligations. 

Repemprion. Might be extended for such period as would not work unjust hardship on parties. 


NEW JERSEY. Dericiency JupGMENTs. Laws 1933, c. 82; Laws 1935, c. 88. Expiration date, July 1, 
1938. Actions must be brought within 3 months after confirmation of sale, amount recoverable being 
difference between debt and “fair market value” as determined by court or 3 appraisers chosen by parties. 
Debtor not applying for this determination may redeem within 6 months from date of judgment. Vander- 
bilt v. Brunton Piano Co., 111 N. J. L. 596, 169 Atl. 177 (1933): 1933 act unconstitutional as impairment 
of contract. Alert Bldg. & Loan Ass'n v. Bechtold, 199 Atl. 734 (1938): though preamble declaring 
emergency was added and expiration date fixed, 1935 act also unconstitutional. 


NEW MEXICO. Laws 1934, Sp. Sess., c. 26. In foreclosures on property whereon there is a growing crop, 
instituted after March 15, of any year, mortgagor (erroneously “mortgagee” in act) may not be dis- 
possessed until crop harvested, and may retain crop. Instrument may provide otherwise. 


NEW YORK. Moratorium. Laws 1933, c. 793; Laws 1934, cc. 278, 357, 890; Laws 1935, cc. 1, 17, 318, 
763; Laws 1936, cc. 86, 286, 611, 703; Laws 1937, c. 82, 713, 714; Laws 1938, c. 500. Expires Jan. 1, 
1940. Applies to mortgages made before July 1, 1932, except building and loan mortgages payable in 
instalments over 10 or more years. New and pending foreclosures and actions on obligations secured by 
mortgage suspended during continuance of emergency where default is solely in payment of principal or 
instalment thereof. Mortgagee may apply to have any surplus earnings over fixed charges applied toward 
principal. Interest rate not to be increased upon maturity of obligation during emergency. Waiver of 
provisions declared against public policy. Loporto v. The Druiss Co., Inc., 268 N. Y. 699, 198 N. E. 565 
(1935); id., 269 N. Y. 677, 200 N. E. 54 (1936) 299 U. S. 617: act constitutional. 

DEFICIENCY JUDGMENTS. Laws 1933, c. 794; Laws 1934, cc. 277, 562, 564; Laws 1935, cc. 2, 268; 
Laws 1936, c. 87; Laws 1937, cc. 83, 705; Laws 1938, c. 501. Expires July 1, 1939. Applies to mortgages 
made after July 1, 1932. Where foreclosure action is begun or property sold during emergency no 
deficiency judgment unless plaintiff move for determination by court of the “fair and reasonable market 
value” of the property, the amount recoverable to be difference between judgment debt and such value 
of property, less prior liens. In actions on obligations secured by mortgage value of property may be set 
off against debt. Klinke v, Samuels, 264 N. Y. 144, 190 N. E. 324 (1934): act constitutional. 
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NORTH CAROLINA. Moratorium. Public-Local Laws 1933, cc. 74, 380, 525,547. For two years fore- 
closures under powers or by action may be continued for one year from date of report or action. (Applica- 
ble to certain counties only.) Laws 1933, c. 275. Foreclosure sales or confirmations may be enjoined to 
avoid irreparable damage, plaintiff to give bond against losses resulting therefrom. Woltz v. Asheville Safe 
Deposit Co., 206 N. C. 239; 173 S. E. 587 (1934): act constitutional. Whitaker v. Chase, 206 N. C. 335, 
174 S. E. 225 (1934): injunction available to junior mortgagee. 

ResaLe. Laws 1933, c. 275. Court having enjoined confirmation may order resale, provided bond is 
given, or receiver appointed, and prior liens paid where necessary. 

Dericiency JupGMENTS. Laws 1933, c. 36. Not to be granted on purchase money mortgages showing 
their purpose on their face. Notes prepared by sellers for this purpose must contain identifying provision. 
Public-Local Laws 1933, cc. 350, 425. Time to file answer extended two years. (Applicable to certain 
counties only.) Laws 1933, c. 275. Defendant may show as defense and set-off that property sold was 
“fairly worth” the debt secured or that “amount bid was substantially less than its true value.” Applicable 
only to sales under powers not previously confirmed. Richmond Mige. & Loan Corp. v. Wachovia Bk. & 
Trust Co., 300 U. S. 124 (1937) aff’g 210 N. C. 29, 185 S. E. 482 (1936): act constitutional. Laws 1933, 
c. 529. Actions for deficiency must be brought within one year of date of sale. 


NORTH DAKOTA. Moratorium. Laws 1933, cc. 155, 156, 158; Laws 1935, c. 242; Laws 1937, c. 161. 
Expires July 1, 1939. Applies to mortgages made before Feb. 15, 1937." Foreclosures may be stayed but 
not beyond July 1, 1939, nor without requirement that reasonable payments on taxes, interest, etc., be 
made by mortgagor. Foreclosures under power of sale may be transferred, on petition, to courts. Resale 
may be ordered if court finds that bid price “unfairly inadequate.” No deficiency judgments may be 
obtained during period of acts. 

REDEMPTION. Laws 1933, C. 157; Laws 1935, c. 242; Laws 1937, c. 161. Expires July 1, 1939. Ex- 
tends redemption periods but not beyond July 1, 1939, and on condition that during extended period mort- 
gagor pay reasonable amount on taxes, etc. 

Dericiency JupGMENTS. Laws 1933, ¢. 155; Laws 1937, c. 159. “The court shall have no power to 
render a deficiency judgment.” Purchaser at sale not entitled to possession of property or income there- 
from until expiration of a year following sale. Though expressly not repealing the above acts, Laws 1935, 
Cc. 242; Laws 1937, c. 161, provide that no deficiency judgments obtainable until July 1, 1939. 


OHIO. Moratorium. Laws 1933, p. 227; Laws 1934, p. 327; Laws 1935, p. 10; Laws 1937, S. B. 16. 
Expires April 1, 1939. Applies to mortgages and other specific liens made before May 18, 1933. Court 
may order postponement of sale and enforcement of debt until such time (but not later than April 1, 
1939) as it may believe just and equitable in light of interests of the affected parties and of existing 
economic conditions. Current taxes, insurance and interest due after postponement must be paid, order 
being terminable upon default. Virginia Jt. Stock Land Bk. v. Shaffer, '7 Ohio Op. 186 (Ct. App., 1936): 
act constitutional but affords no relief after sale. 

DerFiciENcy JuDGMENTS. Laws 1937, S. B. 27. Judgments on debts secured by mortgages on dwellings 
for not more than two families to become null and void two years from date of act or judgment, whichever 
is later. Executions issued within such period not to be affected. Creditor’s bill may be brought within 
four years. 


OKLAHOMA. Moratorium. Laws 1933, c. 16. Expired March 7, 1935. Time to answer foreclosure 
action extended 9 months; where answers were already filed, trials postponed 9 months. Continuances 
may be granted in discretion of court for not more than life of act (2 years) if mortgagor pays accruing 
interest or reasonable rental of property adequately secures debt. Roth v. Waterfield, 167 Okla. 209, 29 
P, (2d) 24 (1933): arbitrary extension of time for answer unconstitutional as violation of due process and 
of state constitutional requirement that courts to be open at all times; discretionary continuances valid. 


PENNSYLVANIA. Moratorium. Laws 1933, no. 137; Laws 1935,* no. 5; Laws 1937, nos. 225,* 297.* 
Expires March 31, 1939. All writs of execution may be stayed in discretion of court to avoid “serious 
inequity,” subject to provision for payment of costs, taxes, interest, insurance, repairs, etc. 

DericiENcy JupGMENTS. Laws 1933, Extr. Sess., no. 59; Laws 1935, c. 197. If mortgagee applies 
within 6 months, fair value of property to be credited on judgment; otherwise mortgagor may apply for 
entry of satisfaction. Beaver Bldg. & Loan Ass'n v. Winovich, 323 Pa. 483, 187 Atl. 481 (1936); 
Shallcross v. North Branch-Sedgwick Bldg. & Loan Ass'n, 123 Pa. Super. 593, 187 Atl. 819 (1936): acts 
unconstitutional impairments. Laws 1937, c. 37. Proceedings to reopen judgments satisfied under 
previous laws to be begun within 3 months after March 24, 1937. Laws 1937, c. 561.* Before issuance of 
execution on foreclosure, mortgagee must either release debtor from personal liability or apply for 
fixation of fair market value. If this amount is not bid at sale, court is to order successive postponements 
of sale, not to exceed 2 years. Pennsylvania Co. v. Scott, 198 Atl. 115 (Pa. Sup. Ct. 1938): unconstitu- 
tional as violating state constitution prohibiting local or special laws (see comment, supra pp. 533, 534). 
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SOUTH CAROLINA. Repemprtion. Laws 1932, no. 877; Laws 1933, no. 366. Bids remain open for 
30 days following foreclosure sale, during which anyone except mortgagee may raise bid. Not applicable 
unless deficiency judgment asked. 

Moratorium. Laws 1934, no. 1214; Laws 1936, no. 1356. Expired Oct. 10, 1937. Applied to 
mortgages made before March 2, 1934. Provides for appointment of conciliation boards to effect settle- 
ments between mortgagors and mortgagees. Foreclosures may be stayed, reasonable rental fixed and 
orders of sale conditioned or waiver of deficiency judgment. 

DeFIcIENcY JUDGMENTS. Laws 1933, no. 264. Within 90 days after advertisement mortgagor may 
have appointment of appraisers who shall report “true value” of property which is credited on the 
mortgagee’s judgment. Applies to all mortgages present and future. Federal Land Bank v. Garrison, 185 
S. C. 255, 193 S. E. 308 (1938): act unconstitutional as impairment of contract. 


SOUTH DAKOTA. Forectosure sy ADVERTISEMENT. ‘Laws 1933, c. 135. Transferred to court on 
application of mortgagor. State ex rel. Northwestern Mut. Life Ins. Co. v. Circuit Ct., 61 S. D. 356, 249 
N. W. 631 (1933): held constitutional as affecting remedy only. 

REDEMPTION. Laws 1933, c. 137; Laws 1935, c. 178; Laws 1937, cc. 163, 207. Applies to mortgages 
made before Feb. 18, 1937. Period may be extended beyond one year (but not beyond March 1, 1937) 
upon order requiring petitioner to pay all or reasonable part of income or rental value towards insurance, 
taxes, and interest and principal of debt and safeguarding against waste. Order terminable upon violation. 
Lund v. Eggleston, 279 N. W. 546 (1938): order allowing mortgagor to live rent free in apartment house 
otherwise rented reversed. (See comment, supra p. 527.) 

Dericiency JUDGMENTS. Laws 1933, ¢. 138; Laws 1935, c. 150. Applies to mortgages made after 
Feb. 2, 1933." Not to be granted in cases of purchase money mortgages or mortgages foreclosed by adver- 
tisement. Laws 1937, c. 208. .‘“*True market value” to be credited on judgment if obtained by mortgagee 
and if properly sold by advertisement. (1935 act not repealed). 

TEXAS. Moratorium. Laws 1933, cc. 17, 59, 102, 105. Brief postponements of foreclosure sales. Laws 
1934, 2nd Called Sess., c. 2. Brief postponement of foreclosure sales. Laws 1934, 2nd Called Sess., c. 16. 
Expiration date, Feb. 1, 1935. Stays in foreclosure suits and injunctions against sales under powers author- 
ized on motion that sale would be “unfair and result in a loss,’’ that property value substantially exceeds 
debt, and that reasonable income or rental value will be paid by mortgagor. Travellers Ins. Co. v. Mar- 
shall, 124 Tex. 45, 76 S. W. (2d) 1007 (1934): unconstitutional as apeicment of contract. (See com- 
ment, supra p. 521. 

DeFicieNcy JupGMENTs. Laws 1933, ¢. 92. “‘Actual value” of property to be credited. Six months 
limitation on actions and on issuance of execution. Langever v. Miller, 124 Tex. 80, 76 S. W. (2d) 1025 
(1934): unconstitutional as impairment of contract and invasion of judicial power. Texas Nat. Securities 
Co. v. Oldham, 88 S. W. (2d) 621 (Tex. Civ. App. 1935): period of limitation invalidated as inseparable 


from rest of act. 

VERMONT. Laws 1933, no. 30; Laws 1935, no. 49. Moratorrum. Expired March 1, 1937. Stay of 
execution sales may be ordered by chancellor for not more than 3 months. On petition showing debtor's 
“past business record,” that he is solvent, etc., period may be extended an. additional 60 days. 

Repemption. At time of foreclosure decree chancellor may extend redemption period “as may appear 
to him to be for the benefit of all parties interested.” 

WASHINGTON. Dericiency JupcMENTs. Laws 1935, c. 125." Court may in its discretion fix upset 
price. Confirmation only if upset price or fair value of property is credited on foreclosure judgment. Only 
for excess of debt over upset price or fair value of property. 

WEST VIRGINIA. Laws 1933, ¢. 34. SaLEs uNDER Trust Deeps. Confirmation only if sale price 
reasonably adequate; otherwise resale may be repeatedly ordered. Conveyances by trustees without leave 
of court forbidden. Staud v. Sill, 114 W. Va. 208, 171 S. E. 428 (1933): act unconstitutional as attempt 
to confer non-judicial powers on court. 

WISCONSIN. Repemption. Laws 1931, Sp. Sess., cc. 24, 29; Laws 1933, cc. 11, 15, 125, 240, 416, 474, 
494; Laws 1935, cc. 319, 482, 506*; Laws 1937, c. 15; Laws 1937, Sp. Sess., c. 5. Expires April 1, 1939. 
Applies to mortgages on homes given before July 1, 1939. Period of redemption may be extended to 
April 1, 1940, upon orders for reasonable payments on taxes, etc. (A mediation board was quasi-judicial, 
advisory functions discontinued in 1937.) Mutual Bldg. & Sav. Ass'n v. Willing, 221 Wis. 563, 267 
N. W. 297 (1936): 1935 moratorium constitutional. 

Dericiency JupGMENTS. Laws 1933, c. 13; Laws 1935, c. 449. Upset price may be fixed. No con- 
firmation of sale or deficiency judgment unless fair value of property credited on debt. Laws 1933, c. 125. 
Prohibits actions at law until after foreclosure. Hanauer v. Republic Bldg. Co. 216 Wis. 49, 255 N. W. 
136 (1934): unconstitutional as impairment of contracts. Laws 1935, c. 506; Laws 1937, Sp. Sess., c. 5. 
Entry of judgments without foreclosure on debts made before Jan. 1, 1935, may be pores for one 
year but not beyond March 1, 1939. 











THE EFFECTS OF DEFECTIVE MORTGAGE LAWS 
ON HOME FINANCING 
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Costly, time-consuming, and often unnecessary procedures required under many 
state mortgage and foreclosure laws have hampered home financing and increased 
operating expenses of financing institutions. Likewise, these procedures have imposed 
an actual burden on borrowers by forcing such institutions to charge higher interest 
rates and lend a smaller amount on the security of properties than had they been 
operating under more inexpensive, expeditious and equitable laws. A final result of 
these uneconomic statutes and the existing diversity in mortgage and foreclosure 
laws among the several states has been to impede the flow of mortgage money across 
state lines, thereby indirectly allowing high interest rates to remain in effect in those 
states where the demand for such money was greater than the supply and, conversely, 
low interest rates in those states where supply exceeded demand.. 

Such costly, time-consuming, and unnecessary mortgage and foreclosure pro- 
cedures are a bitter paradox, since they benefit neither mortgagor nor mortgagee, and 
can be justified as necessary from no standpoint. 

The present deplorable state of mortgage and foreclosure law is onde due to 
the persistent desire of the courts and legislatures to better the position of the helpless 
borrower against the supposed greed of the money lender. Recent enactment of 
moratoria and anti-deficiency judgment laws is the most modern demonstration of 
this desire to protect the mortgage borrower. But to this judicial and legislative 
tendency to favor the mortgagor has attached the law of diminishing returns. The 
resulting waste of money and time has checkmated any benefit derived by the mort- 
gagor. Instead of safeguarding the mortgagor, many of the existing procedures have 
saddled him with additional charges or made more unfavorable the terms of his 
mortgage loan. 
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It is the purpose of this article to point out the existing diversity in the mortgage 
and foreclosure laws of the several states, to analyze the unnecessary procedures and 
useless expenses attendant upon any attempt to comply with the requirements of the 
laws of many states, to state some of the defects in the substantive law of mortgages, 
and to indicate how these defects affect home financing and are at least one of a 
number of factors which will probably prevent prospective home owners from realiz- 
ing the maximum assistance available from recent federal private housing credit 
legislation. 

I, Diversrry 1v MortcacE AnD Forectosure Law 


One of the most striking examples of the existing diversity in the mortgage and 
foreclosure laws of the several states is found in two cities, separated by a river, 
which form one metropolitan area but which are located in different states, .e., 
' Kansas City, Missouri and Kansas City, Kansas. In the former, the type of security 
instrument generally used is a deed of trust. Foreclosure is usually effected by an 
exercise of the power of sale contained in the deed of trust after three weeks’ notice 
by publication in a newspaper. A deed to the property is immediately given to the 
purchaser at the sale, as there is no redemption period unless the mortgagor gives 
notice that he wishes to exercise such right at the sale and guarantees the purchaser 
against loss by posting bond. In that event the mortgagor has one year in which to 
redeem during which he may remain in possession of the property. The total cost 
of foreclosure under this procedure averages about $40. 

On the other hand, in Kansas City, Kansas, an ordinary mortgage is the type of 
security instrument generally used. In it there is no provision for power of sale. To 
foreclose the mortgage, the action must take place in court and the mortgagor is 
allowed 18 months after the sale to redeem the property, or six months if a purchase 
money mortgage was given or the property has been abandoned. The total cost of 
this action is approximately $100. A comparison of the mortgage and foreclosure 
laws under which these two cities operate is striking, however, only because they are 
so close together. Variations between other states are much greater than these. 

A series of maps has been prepared? which illustrate better than any explanation 
the existing diversity in the more important aspects of the mortgage and foreclosure 
laws of the several states. Map I in this series indicates the type of security instru- 
ment generally used in each state, but since this matter is not of special significance 
in the discussion which follows, the map is not reproduced here." Map II, entitled 
“Real Estate Foreclosure Map,” indicates the type of foreclosure action in general use 
in each state. From this map, it is to be noted that, in 29 states, foreclosure is gen- 


* These maps were prepared by Heber H. Rice, Head Attorney, Foreclosure Section, Litigation Division, 
Legal Department, HOLC; Harold A. Lamberton, Division of Research and Statistics, FHLBB; and the 
author. 

“This map shows that, in 38 states, the type of security instrument in general use is an ordinary 
mortgage; in nine states, a deed of trust; and, in one, an outright deed. 
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erally accomplished by court action;? in 18, by power of sale, and in one, by notice 
or publication. 








MAP I! REAL ESTATE FORECLOSURE MAP 


INDICATING THE FORECLOSURE PROCEDURE GENERALLY USED IN EACH STATE 
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(Map I in this series is not reproduced in this article.) . 


Map III, entitled “Real Estate Foreclosure Redemption Map,” indicates the length 
of the redemption period‘ allowed by the laws of the various states and whether the 
foreclosed mortgagor-owner or the purchaser at the foreclosure sale is entitled to the 
possession of the property during the running of the period of redemption. From 
this map, it is to be noted that, in one state, the redemption period is 24 months; in 
one, 24 months, unless waived; in one, 18 months, unless the property is abandoned 
or a purchase money mortgage is given and less than one-third of the purchase price 
has been paid; in 14, 12 months; in one, 12 months, if foreclosure is accomplished by 
power of sale, or six months, if by court action; in one, 12 months, if bond is given; 
in one, 12 months, unless waived; in one, 12 months, if the property is sold for less 
than two-thirds of its value; in one, 12 months, if foreclosure is accomplished by 

*In 12 of these states, foreclosure in court is required by statute; while in the remaining 17, though 
not required, this is the customary method usually followed. 

*In 11 of these states, no period of redemption follows the sale; while in seven there is such period. 

“The redemption period shown in this map is that allowed the mortgagor. Some of the states also 
allow junior lienors an additional period in which they may redeem, e.g., Illinois, three months; Wyoming, 
nine months. 
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MAP II! REAL ESTATE FORECLOSURE REDEMPTION MAP 


WNDICATING THE LENGTH OF THE PERIOD OF REDEMPTION IN EACH STATE 
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court action; in two, nine months; in five, six months, and, in the remaining 19 
states, there is no redemption period. 

The map also discloses that, in four of these 28 states which provide a redemption 
period the purchaser at the foreclosure sale is entitled to the possession of the property 
during the running of the period of redemption, while, in the remaining 24 of these 
states the foreclosed mortgagor-owner is entitled to the possession of the property 
during that period. Furthermore, it is to be noted from this map that, in four states, 
the period of redemption precedes, rather than follows, the sale of the property. 

It was impossible to bring out in these maps the many other variations in the 
substantive law of mortgages and foreclosure which affect mortgage lending, e.g., 
the interest created by a mortgage and the period of limitations. Nor was it possible 
to show the extent of, and diversity in, the emergency moratoria legislation passed 
during the depression, some of which is still in effect or has been reenacted.5 

The law governing the note, the repayment of which a mortgage secures, is 
governed by a uniform Negotiable Instruments Act in all of the states. Yet the 
benefits of this uniformity in the law with regard to the note is negatived to a large 
extent insofar as mortgage lending is concerned by the extreme diversity in the 


* For a discussion of this legislation, see Pt. III, B and C, infra. 
See also Poteat, State Legislative Relief for the Mortgage Debtor during the Depression, supra, p. 517. Ep. 
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mortgage and foreclosure law itself. It is apparent that this diversity in itself will 
retard somewhat interstate mortgage dealings and the liquidity of mortgage invest- 
ments in general with the unfortunate effects noted above. 


The liberalization of Title III of the National Housing Act of 1934, as amended,* 
so as to make the organization of national mortgage associations more attractive and 
their securities more salable, as provided for by the National Housing Act Amend- 
ments of 1938,” makes more imperative than ever before the revision of mortgage 
and foreclosure laws along more uniform lines. Obviously, the more uniform, 
simple, inexpensive and expeditious are the mortgage and foreclosure laws of the 
various states, the easier it will be for such associations to function smoothly and 
transact their business of making, buying and selling mortgage loans on a nation- 
wide basis.° — 


II. Costty, Trme-ConsuMING ForeEcLosurE PRocepuRES AND THEIR EFFECT 
on Home Financine 


A. Costly, Time-Consuming Foreclosure Procedures. Chart I, Map IV and Table 
I, based on statistics gathered in a recent survey of the foreclosure operations of the 
HOLC,® demonstrate the effect of existing laws on the cost of foreclosure and the 
time required therefor. In studying the data set forth in the chart and tables it 
should be borne in mind that the time and cost elements of foreclosure arrived at in 
this study were less than if they represented privately instituted foreclosures.‘ From 
these illustrations, it is to be noted that, with respect to the time required for fore- 
closure and the costs involved, the states may be roughly classified into three groups: 
(1) those in which cost of foreclosure is low (less than $100) and the time required 
in most instances short (less than three months) ;1? (2) those where cost of fore- 


* 48 Strat. 1246 (1934), as amended by 49 Star. 684 (1935), 12 U.S. C. c. 13. 

7 Act of Feb. 3, 1938, 52 Srar. 22. 

* Only one national mortgage association has so far been created under the authority of the above acts, 
viz., The Federal National Mortgage Association, which was organized by the Reconstruction Finance 
Corporation in April, 1938. 

*Chart I and Table I are reprinted with permission from the November, 1937 Federal Home Loan 
Bank Review. The Survey of Foreclosure Operations of the HOLC was made by Henry A. Beaman, 
Senior Attorney, Foreclosure Section, Litigation Division, Legal Department, HOLC, with the assistance 
of Ralph S. Weese and C. J. Lester of the staff of the Division of Research and Statistics, FHLBB. A copy 
may be obtained upon request from the office of the General Counsel, HOLC. Map IV was prepared by 
Harold A. Lamberton, Division of Research and Statistics, FHLBB, and the author from statistics set forth 
in the survey. 

* This is true because the HOLC chose, whenever possible, the least expensive and shortest method of 
foreclosure; because costs did not include the cost to the Corporation of its salaried personnel, who super- 
vised the foreclosure proceedings; and because the practicing attorneys who handled the foreclosures agreed 
to a smaller fee than they otherwise would have charged in return for the volume of business to be given 
them by the Corporation. 

In support. of this statement, see Tables II and III, which reveal the disparity between HOLC fore- 
closure cost and the cost of privately instituted foreclosures in four New York counties. 

™ Georgia, Massachusetts, Mississippi, New Hampshire, North Carolina, Rhode Island, Tennessee, Texas, 
Virginia, West. Virginia, and. the. District of Columbia. Maine and Missouri should probably also be 
included in this group as the average cost of foreclosure in both states is less than $45. On the other hand, 
in both of these states there is a 12 months’ redemption period during which the debtor is entitled to 
the possession of the property. Alabama should probably also be included in this group, even though 
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MAP IV 
REAL ESTATE FORECLOSURE TIME MAP 


INDICATING THE AVERAGE LENGTH OF TIME REQUIRED TO FORECLOSE IN EACH STATE 
BASED ON HO.L.C EXPERIENCE 
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closure is high (above $100) and the time to foreclose in many instances is unneces- 
sarily long (more than three months) ;!? and (3) where cost of foreclosure is not 
only high and the time to foreclose in many instances unnecessarily long, but where 
there is also a period of redemption of six months or more during which in most 
cases the mortgagor is entitled to possession of the property.1* 

Study of the costs incurred by the HOLC in foreclosing mortgages in the various 
states reveals that the average cost in states in the first group was approximately $55; 
whereas in states in the second and third groups it was approximately $155. In other 
words, in the states in the second and third groups about $100 more was paid for 
foreclosure of a mortgage than in states in the first group. This $100 per foreclosure 
might well be considered a useless expense or waste, since it is to be assumed that in 
all states an equally indefeasible title is gained by foreclosure proceedings. 


the period of redemption is 2 years, since the cost of foreclosure is less than $50 and since the purchaser 
and not the debtor is entitled to the possession during the redemption period. 

™* Connecticut, Delaware, Florida, Louisiana, Maryland, New Jersey, New Mexico, New York, Ohio, 
Pennsylvania, South Carolina. 

* Arizona, California, Colorado, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Michigan, Minnesota, 
Montana, Nebraska, Nevada, North Dakota, Oklahoma, Oregon, South Dakota, Utah, Vermont, Washing- 
ton, Wisconsin, Wyoming. Arkansas should probably also be included in this group because of the cost 
of foreclosure and the 12 months’ redemption period during which the debtor is entitled to possession 
unless redemption is waived. 
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Cuart I. Averace Time To Complete ForectosurE CoMPARED WITH AVERAGE 
Forec.osurE Cost, BasEp on HOLC Experience 
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If approximately 1,000,000 mortgages have been foreclosed during the past 10 
years,!* then at an average cost of $124 each, as found by the HOLC, $124,000,000 
would have been expended for mortgage foreclosures. Assuming that $55, the 
approximate average cost of foreclosure in states in the first group, is sufficient to 
cover the cost of foreclosure, it appears that during the past 10 years approximately 


“Holden, The Menace of Mortgage Debts (1933) 166 Harper's 575, estimates that the number of 
foreclosures in the United States in 1931, 1932 and 1933 was probably well over 500,000. 

According to a “Report of Investigation on Cost of Procedure in Mortgage Foreclosure,” which is a 
part of a “Survey of All Real Estate Laws,” conducted in 1936 by the Works Progress Administration of 
the City of New York, 32,992 notices of foreclosure were filed in the Borough of Queens, City of New 
York, from 1930 to 1935. According to figures released by the New York State Tax Department, there 
are approximately 175,000 one- and two-family homes in this borough. In other words, during the 
period of 1930 to 1935, more than one out of every ten homes in this borough was in the process of 
foreclosure. See Fairchild, Foreclosure Methods and Costs: A Revaluation (1937) 7 Brooxtyn L. Rev. 1. 

In HOLC Summary (July 22, 1936) it was estimated that in a normal year, like 1926, approximately 
68,000 homes were foreclosed; that in 1932 this figure had increased to 248,700 per annum; and that by 
June 1933 foreclosures were occurring at an estimated rate of 24,000 a month. These figures are estimates 
made by the FHLBB based upon reports of local officers in over 1,000 communities in which live over 
half of the population of the United States. In the House Hearings on the National Housing Act (H. R. 
9620), 73d Cong. 2d Sess. (1934) p. 63, figures averaging about 8% higher than these may be found. 

From these various estimates, it is safe to conclude that at least 1,000,000 foreclosures have taken 
place during the last 10 years. See also Note (1933) 42 Yave L. J. 1236. 
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$70,000,000 has been spent unnecessarily because foreclosure procedures in all states 
were not as simple, inexpensive, and expeditious as in states in that group.’® 

Furthermore, it has been estimated that the cost of the delay to a lender in ob- 
taining an indefeasible title because of the time required to foreclose or to permit 
the running of the redemption period averages at least $2 per day on a $5,000 mort- 
gage.’® This estimated cost, of course, includes the loss of interest on the investment, 
accruing taxes, insurance, and depreciation. From this estimate, it is apparent that in 
states in the third group, which have a redemption period of a year or more, and in 
some states in the second which require over a year for foreclosure, including the 
period of redemption, an enormous waste occurs by reason of the delay necessitated 
by the local statutes. 

B. Effect of Existing Foreclosure Procedures on Home Financing. The effect of 
these time and cost factors in foreclosures upon home financing is obvious. In states 
in the first group where cost of foreclosure averages approximately $55 and the time 
required to complete foreclosure is less than three months, a home financing institu- 
tion can afford to lend up to a very high percentage of the value of the property at a 
low rate of interest because it does not have to deduct such a large amount from the 
value of the property or increase its interest rate in order to balance off the risk of the 
costs which may arise if it has to foreclose. 

On the other hand, in states in the second and third groups, where the average 
cost of foreclosure is almost three times as much, or the time required to complete 
foreclosure, including the period of redemption, is greater than one year, or where 
both such conditions are in effect, a home financing institution cannot afford to lend 
with safety as high a percentage of the value of the property; or, if it does, it must 
charge a high interest rate to compensate for the risk involved. Thus, a borrower 
would be prevented from obtaining a loan in many instances or be forced to resort 
to the dangerous practice of junior financing. 

Or, to express the situation somewhat differently, a home financing institution in 
any one of those states in the first group, which has lent $4,000 on a $5,000 home, is 
able to “carry” a defaulting home-owner borrower for many months, during which 
time he may rehabilitate himself, before the accumulated interest, taxes, insurance, 
and other carrying charges bring the total debt up to a point where it has to foreclose 
upon the mortgage in order to protect itself against loss on the loan. 

On the other hand, a lending institution in any one of the states in the second 
and third groups, which has lent $4,000 on a $5,000 home, would find it necessary to 
foreclose immediately to protect itself when the accumulated carrying charges had 

*In this connection, see Russell, Foreclosure Costs in New York (1937) 13 J. oF Lanp & Pus. Uri. 
Econ. 221, in which it is stated that four million of the estimated five million dollars which the HOLC 
will spend in foreclosing mortgages in New York State will be a kind of “legalized waste.” In an address 
on “Foreclosures in New York,” delivered at the 50th Annual Convention of the New York State. League 
of Savings and Loan Associations on June 16, 1937, Mr. Russell stated: “I estimate that mortgagees in 
New York wasted at least $40,000,000 in useless foreclosure costs in the past four years.” 


* The estimate of $2 a day was made by Horace Russell, General Counsel, United. States: Building and. 
Loan League, in an address before the League at its annual convention in Los Angeles on October 7, 1937. 
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raised the borrower’s debt to $4,500. ‘Therefore, in these latter states a lending insti- 
tution is prevented from granting voluntary short moratoria to the borrower, during 
which he may rehabilitate himself, in periods of financial misfortune. 

Clearly, therefore, simple, inexpensive and expeditious mortgage and foreclosure 
laws make possible more liberal practices on the part of lending institutions, thereby 
benefiting not only the mortgagee but also the mortgagor and facilitating mortgage 
lending in general. 

C. Effect of Existing Foreclosure Procedures on Federal Home Financing Pro- 
gram. During the past six years the federal government through its housing finance 
agencies has been sponsoring long-term, amortized, single-mortgage lending at low 
interest rates on home properties,'7 hoping thereby to discourage short-term, lump- 
sum, multiple-mortgage lending,’® which is regarded by many as one of the basic 
weaknesses in the home-financing structure. From what has been said above, how- 
ever, it is apparent that existing mortgage and foreclosure laws are at least one in a 
series of factors which prevent complete realization of the federal program in many 
states. Since only through the medium of a long-term, amortized mortgage loan can 
many families of moderate means finance the purchase of a home, such families are 
prevented from receiving the full benefits of the federal program in states which 
have costly, time-consuming mortgage and foreclosure procedures. 

Clearly, if many potential and prospective home-owners of moderate means are 
to receive full advantage of the generous benefits provided in the National Housing 
Act Amendments of 1938,'® the mortgage and foreclosure laws of many states must 
be substantially revised. The raising of the FHA mortgage insurance limit on homes 
costing $6,000 or less from 80 to 90% of the value of the property, as provided for in 
these amendments,”° has reduced the possible minimum down-payment required of 
a prospective home-owner from 20 to 10% of the sale price or cost of the property; 
e.g., the minimum down-payment which would be required on a $3,000 home, which 
is financed through an FHA-insured mortgage, would be $300.00. But, according to 
the cost of foreclosure brought out in the study of the HOLC experience, in many 


™ The HOLC, during its lending operations, refinanced 1,018,390 home mortgage loans, or approx- 
imately one out of every 10 home mortgage loans in the country, in the total amount of $3,092,870,784, 
on a 12- to 15-year repayment basis, amortized by installment payments of approximately $9 a month per 
$1,000 of loan, with one mortgage securing all debts refinanced and at an interest rate of 5%. The aver- 
age loan was $3,027, which represented an average of 69.1% of the appraised value of the properties. 
Further impetus has been given to long-term, amortized, single-mortgage lending by making it a condi- 
tion for membership in the Federal Home Loan Bank System, by requiring it to be the major activity of 
federal savings and loan associations, and by making it a condition for mortgage insurance with the FHA. 

8 Short-term mortgage loans on home properties are generally bad practice as they must be refinanced 
every few years, with the high commissions and financing charges which that operation entails. Lump- 
sum mortgage loans are generally bad practice as they necessitate repayment of the entire amount of the 
loan at one time or refinancing the loan with the high fees which that operation entails. Multiple mort- 
gage financing of a single property is generally bad practice not only because of the high fees incident 
to procurement of each mortgage, but of the increased dangers of default. 

It may be estimated that, prior to the depression, approximately 50% of the hans mortgage financing 
of the country was on a short-term, lump-sum basis, with many properties securing more than one 
mortgage. The evils in this system of mortgage financing were laid open to scrutiny during the depression 

iod. 

Pen? Supra, note 7. 1d. §3, 12 U.S. C. §1709. 
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states this cost together with the cost of the delay to the lender would more than 
cancel out this initial down-payment in the event of default soon after the loan was 
made. 

Consequently, in those states where the cost of foreclosure exceeds $200.00 or 
where the mortgagor is entitled to a period of redemption of one year or longer, or 
in states where both these conditions exist, a 90% insured mortgage loan on a home 
property costing $6,000 or less would involve considerable risk both to the lender and 
to the FHA. 

From the standpoint of a lending institution, this is true regardless of the fact 
that the FHA is authorized to insure such loans up to that percentage of appraised 
value and, in the event of default, to issue its debentures in an amount to cover 
(1) the principal obligation unpaid at the institution of foreclosure proceedings, 
(2) all payments made by the mortgagee for taxes, special assessments, and insurance, 
and (3) the cost of foreclosure, in the case of mortgages upon which less than 10% of 
the principal has been repaid. Even with such liberal insurance coverage, an element 
of risk to lending institutions still remains because the foreclosure cost for which 
debentures may be issued is limited to an amount not in excess of 2% of the unpaid 
principal at the institution of foreclosure proceedings or $75, whichever is less.? 

The Federal Housing Administrator is authorized, it is true, to issue to a mort- 
gagee who has foreclosed upon an insured mortgage, in addition to debentures, 
certificates of claim in an amount sufficient, when added to the face value of the 
debentures, to equal the amount which the mortgagee would have received if the 
mortgagor had redeemed and paid in full all obligations under the mortgage and the 
expenses incurred by the mortgagee in connection with foreclosure.2? However, 
these certificates are paid off only if, after sale of the property and payment of the 
sale expenses, a surplus remains over and above the debentures previously issued to 
such mortgagee.?* 

Consequently, in the high-cost group of states, it would appear that, where less 
than 10% of the obligation has been repaid, a sufficient surplus will not remain to 
pay off such certificates of claim. It is to be expected, therefore, that home-financing 
institutions in these states will protect themselves by continuing to lend less than 90% 
of the appraised value of the property.** Consequently, prospective home-owners 
and home-financing institutions in states which have a simple, inexpensive and 
expeditious foreclosure procedure should be in a better position to take full advantage 
of the benefits provided by the National Housing Act Amendments of 1938. 

* National Housing Act (as amended) §204(a), 12 U. S. C. §1710(a). 

2 Id. §204(e), 12 U. S. C. §1710(e). * Id. §204(f), 12 U. S. C. §1710(f). 

™ For discussions of depreciation costs and other factors which might prevent home financing institu- 
tions from lending up to 90% of the value of a home property on a 20 to 25 year repayment basis, see 
Beach, Are 20-Year Mortgage Loans Safe? (1938) 14 J. oF Lanp & Pus. Umit. Econ. 19 (1938); and 
Guthmann, Making Home Ownership Safe, id. 26. For other discussions of how existing foreclosure laws 
will probably prevent mortgage loans up to 90% of the value of property from being made under the 
FHA insured mortgage program, see Bridewell, Foreclosure Laws and Mortgage Loans, FHA InsurED 


MrcE. Portro.io, July, 1938, and Russell and Bridewell, Mortgage Laws and Mortgage Lending (1938) 
14 J. oF Lanp & Pus. Utit. Econ. 301. 
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Taste I. HOLC Forecrosure Costs AND THE Typz oF Forectosure AcTIoN, By STATES* 
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‘* Based on as near roo foreclosures as possible for each state. 
®* Consists of power of sale (P), court action (C), or (S) strict foreclosure by publication with no sale. When any one of these is allowed, 

t list has been used principally by the HOLC. 

Extra items included in court costs: Connecticut—all items; Indiana—sheriff’s fees, advertising cost; Iowa—sherifi’s fees and some ad- 
vertising costs; New Jersey—all items; North Carolina—recording fees; Ohio—advertising fees; F ylvania—most ding fees; and 
Wisconsin—publication for sale, sherifi’s ees, recording fees. 
bd losure costs do not include attorneys’ fees in Texas, Massachusetts, Delaware, District of Columbia and Rhode Island, as 
foreclosure is handled by HOLC salaried personnel and the cost of these services is not included in total costs. 

Average foreclosure costs do not include a full charge for attorneys’ fees in i Missouri, Nevada and Oklahoma as foreclosure is 
partially handled by HOLC salaried personnel. 











D. Useless Expenses Involved in Foreclosure. A study of any statistics on the 
separate factors in the total cost of foreclosure demonstrates that in most states many 
useless expenses are incurred by reason of the many unnecessary procedures required. 
Table I, which shows various items of foreclosure costs as percentages of the total 
foreclosure cost by states,?° illustrates this statement. Confirmation is also found in 


In studying this table it should be kept in mind that the percentages shown are based upon the ratio 
which the total of each of the principal elements of cost in each state bore to the total cost of foreclosing 
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Taste II. Erements or Cost 1n Torar Cost oF For&closurE IN THE FouR METROPOLITAN 
New York Covunttzs, Basep oN REPRESENTATIVE HOLC Cases 


Fee and Cost Queens County New York County Kings County Bronx County 
Items (25 cases) (8 cases) (25 cases) (25 cases) 

Referee to compute..... $ 24.00 $ 25.00 $ 25.00 $ 25.00 
Referee to sell ......... 75.00 74.31 75.00 75.00 
Advertising bill ....... 45-47 105.73 74.52 124.30 
Auctioneer’s fee ....... 1.80 30.00 28.20 28.80 
Attorney’s fees ........ 120.00" 109.38" 125.00 125.00 
Miscellaneous ......... 50.50 52.39 49-91 51.30 
RSE Eero $ 317.66 $ 396.86 $ 376.84 $ 430.12 
Average Loan Amount.. $6,735.40 $9,907.21 $6,738.95 $8,070.74 
Time to Complete.. .... 5.8 months 5-4 months 5.2 months 4-9 months 


* Average attorney's fee in this county reduced because HOLC salaried attorneys were used in one of 
the cases analyzed, no fee being shown. 


Tase III. Erements or Cost 1n Tota Cost or Forectosure in THREE METROPOLITAN 
New York Countiss, Basep on A Stupy oF PrivaTELy INsTITUTED ForECLOSURES.” 


Fee and Cost Queens County New York County Kings County 
Items (1800 cases, 1930-35) (433 cases, 1930-35) (255 cases, 1933-35) 

Meteors Mocs ....-....:... $ 89.70 $ 97.31 $ 83.15 
Advertising Bill ............ 70.46 191.22 99.87 
Auctioneer’s Fee ........... 21.67 47-11 - 33-51 
Statutory Costs ............ 36.06 43-96 40.09 
Total Disbursements ....... 81.96 92.81 86.54 
Atiberest On MGOsS ........... 1.35 2.27 45 
co are 1.21 74 43 
Attorney’s Allowance” ...... 148.16 176.41 163.02 
Extra Allowance® .......... 125.46 190.25 156.32 

UE aR tar eae a $576.03 $842.03 $663.38 


"The average elements of cost (based on actual fees and costs) in this table are taken from a more 
comprehensive chart in Fairchild, supra note 14, which summarizes the figures set forth in the “Report of 
Investigation on the Cost and Procedure in Mortgage Foreclosure.” This report was a part of a “Survey of 
All Real Estate Laws” conducted in 1936 by the WPA of the City of New York. 

» Determined by the amount of the judgment of foreclosure. N. Y. Civ. Prac. Act, §1512. 

©Granted pursuant to N. Y. Crv. Prac. Act, §1513. Although the allowance is discretionary, it is 
granted by the court almost as a matter of routine. 


on all mortgages in each particular state, rather than upon the ratio which the average of these principal 
elements bore to the average cost. It was impossible to show percentages of the average cost because all 
foreclosures within a state did not always include the same items. Thus, in New York, only 23% of the 
total sample included costs for auctioneers’ fees or trustees’ fees, because in the upstate districts no such 
fees are charged. Although these percentages were computed as set forth above, they give a rough picture 
of the relative extent to which each item of cost went to make up the average cost. 

Since the various elements of cost which go to make up the total cost of foreclosure are expressed in 
terms of percentages, the percentage of total costs given in some cases may be disproportionately high 
because the total aggregate cost for foreclosure is quite nominal. For instance, since foreclosure is handled 
by the HOLC’s salaried attorneys in Texas without extra cost, as a part of their business routine, and 
since the total cost of foreclosure in that state is therefore but $5.18, the cost of revenue stamps and the 
recording of the deed make up together 99% of the total foreclosure costs. 
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Tables II and III which set forth a breakdown of the averages of the various cost 
elements which went to make up the total cost of foreclosure in the four New York 
counties embraced in the metropolitan area of New York City.?¢ 

Table I shows that the cost of publishing in a newspaper a notice of the pendency 
of a foreclosure action accounts for an average of approximately 29% of the average 
total cost in states requiring this method of notice. Table II shows that the average 
cost to the HOLC of this method of giving notice in the metropolitan counties com- 
prising New York City ranges from $124.30 in Bronx County to $45.47 in Queens 
County, with an average of $87.50 for the four counties. It is a matter of general 
agreement among practicing attorneys that publication of such notice does not bring 
buyers ‘to the sale and, therefore, benefits no one except, of course, the newspaper 
obtaining the advertisement. Rarely does it happen that any other person than the 
plaintiff mortgagee, or his nominee, is the purchaser at the sale. Therefore, publica- 
tion of notice more than once or twice, which is required to meet the requirements 
of due process of law, where no other notice is given," is an unnecessary expense. 

Table I also shows that fees of auctioneers and masters in chancery account for 
an average of approximately 14% and 17%, respectively, of the average total cost of 
foreclosure in those states which require sale by such officials. Table II shows that 
the modal cost to the HOLC of having a public auctioneer sell the property at the 
foreclosure sale in three of the four metropolitan counties comprising the City of 
New York was approximately $28. The requirement is of little value since, as 
pointed out above, usually no one bids at the sale except the mortgagee or his nom- 
inee. Furthermore, the fees allowed for these services in New York and in most 
states are probably out of all proportion to the services rendered, for generally they 
consist only of reading the terms of sale and recording bids. 

Likewise, appointment of referees to compute the amount due and supervise the 
sale, as required in a few states, merely adds fees for which there is little or no 
justification. A referee rarely does more than sign his name to the computations of 
the debt made by the mortgagee, engage an auctioneer to sell, attend the sale, and 
sign the report of sale and deed to the purchaser, which are usually prepared by the 
mortgagee’s attorney. According to Table II, the average cost to the HOLC of 
having a referee compute the amount of the debt and supervise the sale in the 
metropolitan counties comprising the City of New York was approximately $25 and 
$75, respectively. 

Furthermore, Table I shows that attorneys’ fees account for an average of ap- 
proximately 52% of the total foreclosure costs in those states where fee attorneys were 
employed. The corresponding figure in the four New York counties was approx- 
imately $125.00 (Table II). There is a close correlation between the size of the 
attorneys’ fees and the work and detail involved. For instance, by contrasting Table 
I with the maps, attorneys’ fees are seen to run high in states where foreclosure 


For an excellent analysis of the excessive costs and the uncertainties involved in the present New 


York foreclosure procedure, see Fairchild, supra note 14. 
*" Notice by publication is sufficient to meet the requirements of due process of law. See American 
Land Company v. Zeiss, 219 U. S. 47 (1911). See also U. S. v. Fox, 94 U. S. 315 (1876). 
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statutes are cumbersome and require a great amount of detailed work over a long 
period of time. On the other hand, such fees are low where the statutes provide for 
a simple, expeditious procedure. 

One of the most interesting over-all conclusions with regard to the useless expense 
involved in foreclosure that may be drawn from a study of the statistics gathered by 
the HOLC in its survey is that the cost of foreclosure in those states which proceed 
under power of sale is far less than in those which proceed under court action. Out 
of the 13 states classified under the first group (low-cost states), the foreclosure pro- 
cedure followed in 12 was by power of sale. In the thirteenth, Maine, the foreclosure 
process, though not by power of sale, was exceedingly simple and required no court 
action. In the 35 states classified in the second and third groups (higher-cost states), 
foreclosure was effected by court action in all but six. 

This would indicate that the practice of foreclosing by court action, whether 
required by statute or by necessity in order to secure good title after foreclosure, is 
extremely costly and that the states wherein this method is followed would do well 
to provide by statute for a well regulated power of sale foreclosure procedure. 


III. Derecrs in SussTaNTIVE Law oF MortcAGEs FROM THE STANDPOINT OF 
Home FINANCING 


A. Redemption Periods. It was pointed out above: (1) that 28 of the 48 states 
provide a redemption period, ranging from 24 months in Alabama to six months in 
Arizona, Colorado, Oklahoma, Utah and Wyoming; (2) that in these 28 states pro- 
viding a redemption period the foreclosed mortgagor owner is entitled to possession 
in 24 and the mortgagee in only 4. The deleterious effect which these redemption 
periods have upon home financing and mortgage lending in general was also pointed 
out. 

It is questionable whether these redemption periods can be justified. They prove 
of little benefit to the mortgagor home-owner because, to exercise this right, he must 
pay the entire debt in cash during the redemption period, which of course is usually 
impossible as there never would have been a foreclosure if he had been able to pay 
the debt or a substantial part of it in cash.2* On the other hand, such redemption 
periods actually result in an approximate cost of $2.00 a day to the home financing 
institution, against the possibility of which they in turn protect themselves, as pointed 
out above. Thus, these periods often deprive a potentially worthy, prospective home- 
owner of securing a mortgage loan or prevent him from receiving the most advan- 
tageous terms. Since outside purchasers will not bid freely for property at a fore- 
closure sale, the title to which is subject to redemption for a long period of time, 
mortgagees are enabled and encouraged to bid in properties at foreclosure sales at 
nominal amounts, thus laying the basis for large deficiency judgments against the 
foreclosed home-owners. 


* A recent study of HOLC experience shows that out of 22,000 properties foreclosed, only 204 or less 
than 1% were redeemed despite the substantial periods of redemption permitted in most cases. In other 
words, from this study, the chances are less than 99 to 1 that the foreclosed mortgagor will not redeem. 
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The legal basis for home financing and mortgage lending in general would be 
greatly improved if these periods of redemption were entirely abolished in all states 
or made as short as possible. 

B. Deficiency Judgments. The collapse of the real estate market during the de- 
pression period with the resulting lack of demand for real estate properties, together 
with the deleterious effects of redemption periods on the purchase of properties at 
foreclosure sales, pointed out above, forced mortgagees to bid in properties at fore- 
closure sales, usually without competition and at nominal amounts, thereby laying 
the basis for large deficiency judgments on the note secured by the mortgage. As a 
consequence, mortgagors, in many cases, in addition to losing their properties, would 
have large deficiency judgments entered against them, which they were unable to 
repay and which would ruin their credit rating in their community. Such judg- 
ments, in many instances, could be cleared only through bankruptcy proceedings.?° 

So great were the evils and injustices that developed as a result of this practice 
that one state®° abolished deficiency judgments entirely; one state** abolished them 
in foreclosures and sales under power of sales in purchase money mortgages and 
deeds of trust; and seventeen*®* passed laws limiting the right to a deficiency judg- 
ment by requiring that the mortgaged property be sold at the foreclosure sale for a 
sum having some relation to the fair value of the property or for a sum sufficient to 
satisfy the debt even though depressed real estate values would make this impossible 
if the sale progressed normally. Although some commentators have suggested the 
complete abolition of deficiency judgments,5* it would appear more equitable and 
better procedure to retain to the mortgagee his right to secure a deficiency judgment, 
provided, in so doing, he did not secure a judgment in an amount greater than he 
was equitably entitled. 

It is believed, therefore, that the principle embodied in the above statutes regulat- 
ing the right to secure a deficiency judgment is a desirable addition to the mortgage 
law of those states which have enacted them. The most desirable procedure for 
regulating this right would appear to be that which requires the mortgagee to credit 
upon the unpaid balance of the debt plus the cost of the foreclosure action and attor- 
ney’s fees either the fair market value of the property at the time of foreclosure, as 
determined by the court, or the foreclosure sale price of the property, whichever is 
larger, and then seek his deficiency for the difference. 

C. Moratoria, Moratoria statutes, like the deficiency judgment laws discussed 
above, are a product of the depression years. They were both enacted to meet 
emergency conditions. However, the moratoria statutes differ from the deficiency 


® See Note (1933) 47 Harv. L. Rev. 299. 

* North Dakota. * North Carolina. 

® Arkansas, Arizona, California, Idaho, Kansas, Louisiana, Michigan, Minnesota, Mississippi, Nebraska, 
New Jersey, New York, Pennsylvania, South Carolina, South Dakota, Texas and Wisconsin. 

For a discussion of legislation in the depression period relating to deficiency judgments, see Poteat, 
State Legislative Relief for the Mortgage Debtor During the Depression, supra, at pp. 529-536. Eb. 

* See MacChesney and Leesman, The Mortgage Foreclosure Problem (1937) 23 A. B. A. J. 41, 473 
Legis. (1928) 86 U. oF Pa. L. Rev. 517, 525. 
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judgment laws in that they were intended to be effective for only short periods of 
time, whereas the deficiency judgment statutes in most cases were intended to make 
a permanent change in the mortgage law of the state. Nevertheless, some of the 
moratoria statutes are still in effect or have been reenacted. They may be classified 
as follows: (1) laws prohibiting foreclosures and sales thereunder until a certain date 
or for a reasonable time in the discretion of the courts; and (2) laws extending the 
period of redemption on mortgages in process of foreclosure.** 

Since such statutes materially affect the mortgagee’s right to enforce satisfaction 
of the debt by a resort to foreclosure, they considerably depress the value from an 
investment standpoint of mortgage loans which are affected thereby. Furthermore, 
such statutes have a tendency to discourage home financing institutions from making 
loans. Now that the conditions which justified the enactment of this legislation have 
to a great extent passed, it would appear desirable to repeal this moratoria legislation 
as quickly as possible, or not to reenact it in cases where it will expire within the 
near future. 

D. Future Advances. It was pointed out above that the federal government 
during the past five years has been doing everything possible to sponsor long-term, 
amortized, single-mortgage home financing, in contrast to short-term, lump-sum, 
multiple-mortgage lending; and that the former method of home financing has now 
become the rule rather than the exception in home financing. In order adequately to 
provide for this development, there is a need for additions to, or a revision of many 
provisions of, the law of mortgages in many states. In no respect is this need for 
amendment more clearly seen than in that part of the mortgage law which provides 
for the security which will be given advances made by the lender to enable the 
borrower to pay taxes, make necessary repairs, etc., after the execution and recording 
of the mortgage and the disbursement of the original loan. 

In many states, it is practically impossible without extensive study of the court 
decisions of the state to determine whether such advances, if made by the mortgagee, 
would be protected by the lien of his mortgage. As a result, the common procedure 
today in such cases is to execute a second mortgage to secure such additional ad- 
vances, regardless of amount. This procedure, of course, subjects the entire loan 
transaction to all of the criticisms which may be leveled at junior financing. 

The problem of future advances also arises in the case of construction money 
mortgages. To finance the construction of a home, a prospective home-owner 
executes a mortgage in an amount which will cover the cost of construction in favor 
of a home financing institution, covering the lot upon which the home is to be 
built. Collateral to the mortgage contract, the lending institution agrees to make 
installment payments to the contractor as he progresses with the construction. In 
some states, the question would arise whether the entire amount which the institu- 
tion agreed to, and actually did, advance under the mortgage would have priority 


™ These laws are discussed in Poteat, supra note 32, at pp. 520-525. Ep. 
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over mechanics’ and other types of liens which arise and are recorded subsequent to 
the recording of the mortgage but prior to some of the installment payments. 

The majority rule with regard to future advances, as enunciated by the courts, is 
that a mortgagee under an obligation to do so may make such advances under the 
protection of the lien of his mortgage, even though he has notice of liens arising 
prior to his advance; but that a mortgagee who is not obligated to make such ad- 
vances may do so under the protection of the lien of his mortgage only up to the 
time he has notice of subsequent liens. The courts are not in accord, however, 
whether the notice of such liens must be actual or whether it may be constructive. 

To make clear the status of the lien securing future advances, provision should 
be made that when a mortgage expressly states a maximum amount which is being 
advanced or may be advanced in the future, all advances made thereunder up to 
that maximum amount will be secured by the lien of the mortgage, and that any 
advances over that maximum amount will be secured by the lien of the mortgage 
but are inferior to intervening liens. 

It would also appear desirable to have a statutory provision which would permit 
the mortgagee to advance money for the maintenance and repair of the property 
mortgaged, or for the payment of taxes and insurance thereon under the security of 
the lien of his mortgage, regardless of the fact that in so doing he may exceed the 
total amount set forth in the mortgage. To prevent the possibility of fraud and col- 
lusion between the mortgagor and mortgagee and to give junior lienors some idea 
of the total amount which is or may be secured by the lien, the amount of the 
advances which might be made for such purposes could be limited to a fixed amount 
or a certain percentage of the face amount of the mortgage. 

E. Rents and Profits. Under the common law theory of mortgages, when a mort- 
gagor defaults in any of the terms of the mortgage, the mortgagee is entitled to collect 
the rents and profits arising from the mortgaged property without having to account 
therefor to the mortgagor unless the mortgagor redeems. On the other hand, under 
the equitable or lien theory, the mortgagee is not entitled to the rents and profits 
until the foreclosure sale is completed and the deed executed. Both theories are 
deficient and an unqualified application of either has proved inequitable. Con- 
sequently, in practically all states, whether they follow one or the other theory, 
statutory provisions have been enacted enlarging or qualifying the respective rights 
of the parties, or the parties themselves have modified those rights in the mortgage 
instrument. As a result, there is the greatest confusion in this field of the law. 

It would appear that the most desirable provision in regard to rents and profits 
is one which would provide that the mortgagee has no right to the rents and profits 
until the mortgagor defaults in any of the terms of the mortgage or abandons the 
property, in which events the mortgagee would be entitled to collect and receive on 
behalf of the mortgagor all rents and profits, which he must in turn apply upon the 
mortgage debt. Such a provision would protect the interest of both parties and often 
eliminate the necessity of foreclosure. 
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IV. Cumsersome, Costty Mortcace INstruMENTS 


From what has been said above, it is clear that the type of loan or security instru- 
ment used in each state and its wording must vary according to the substantive 
mortgage and foreclosure law of that state and the procedure there in effect. For in- 
stance, to provide for the type of foreclosure action used in a particular state, the 
form of instrument ordinarily used might be a mortgage with a power of sale or 
without one. Or, again, it might be a deed of trust with a power of sale or without 
one. 

To be absolutely certain that a loan instrument conforms to the law of the state 
in which the loan is made and that a good lien is acquired, it is almost essential that 
a lawyer draft or inspect the instrument so as to be certain that it fits the facts of 
each particular case. The fees paid attorneys each year for these tasks run into 
millions of dollars. Since it is the mortgagor who in the end bears the cost of such 
fees, he is unduly penalized by the archaic state of the mortgage law which requires 
such meticulous care in the drafting of loan instruments. Furthermore, to express 
the mortgage contract clearly and to protect fully both parties, long and detailed 
instruments are required, which it is almost impossible for anyone except a lawyer 
to understand. The forms now used in the various states by the HOLC and the 
FHA, as well as by most other government agencies and private lending institutions, 
contain from one to four thousand words. 

Since these lengthy instruments must be recorded to be valid against subsequent 
purchasers, lienors, and judgment creditors, and since the fee for recording varies 
with the length of the instrument, the mortgagor, who must pay the fee, is still 
further penalized. The recording fee for mortgages or deeds of trust in most states 
now runs from four to ten dollars, depending upon the length of the instrument. 
Although at least 22 states have statutory short forms of either a mortgage or deed of 
trust or both, these are rarely used because of lack of provision for the various cov- 
enants and conditions usually incorporated in such instruments. It is apparent, there- 
fore, that the mortgage law of the various states, which is so indefinite as to require 
the drafting of such lengthy instruments, causes a waste of millions of dollars a year 
in drafting and recording fees alone. 

To effect a saving in this respect the several states should provide by statute for a 
short statutory form of mortgage. This short form of mortgage should, of course, 
contain covenants by the mortgagor to the effect that he will pay the obligation 
secured by the mortgage, as well as all taxes and assessments, keep the building in- 
sured, avoid waste, keep the premises in repair, defend the mortgage, pay off prior 
mortgages and other liens, and assign to the mortgagee, under certain circumstances, 
the rents and profits of the mortgaged premises; and provide that, upon the breach of 
any covenant, the mortgagee would have a right to foreclose. These covenants, how- 
ever, should be mentioned in the mortgage form only by words or phrases, The 
detailed meanings of such covenants could then be defined at length in the statute 
itself so as to secure to the mortgagee full protection of his investment, while, at the 
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same time, adequately protecting the mortgagor. Under such a-procedure, the length 
of the security instrument and the cost of recording same would be considerably 
reduced.*® 


V. ConcLusion 


From what has been said above, it is apparent that there is great need today for a 
revision of the law of mortgages and foreclosure along uniform lines so as to provide 
a more simple, inexpensive and expeditious procedure, so as to insure greater liquidity 
in mortgage loans, so as to facilitate long-term, amortized single home mortgage 
lending, and so as to enable prospective home owners to take full advantage of the 
assistance afforded by recent federal private housing credit legislation. It is also 
apparent that there is great need for a revision of the substantive law of mortgages 
and for shorter, more simple and understandable mortgage instruments. 

The federal private housing credit agencies have for the first time begun to realize 
the need for such a revision of this field of the law, to take steps to draft a standard 
act which will meet the criticisms against existing law, and to make plans to see that 
it is adequately presented to state legislatures. It is to be hoped, therefore, that the 
time is not far distant when there will be a complete revision of the law in this field. 

* Related to the problem of mortgage law and home financing, though outside the scope of this 
article, is the problem of land title examination and proof because, before a mortgage loan is made, it is 
Necessary to ascertain whether the prospective home mortgage borrower is vested with a good and inde- 
feasible title to the property which he offers as security for the loan. For a discussion of the four systems 
of land title examination and proof, i.e., abstract and attorney, attorney, title company and land title 
registration, the costly, time-consuming procedures required under each system, and the criticisms which 


may be made of each, see Russell and Bridewell, Systems of Land Title Examination: An Appraisal (1938) 
14 J. or Lanp & Pus. Utit. Econ. 133. 











THE NEW PROPOSAL FOR A UNIFORM REAL 
ESTATE MORTGAGE ACT 


Harotp L. Reeve* 


The Subcommittee on Law and Legislation’ of the Central Housing Committee,? 
consisting of officers of federal agencies having to do with governmental activities in 
the field of real property mortgages® has drafted a proposed Uniform Real Property 
Mortgage Act.* When it reaches final form the Committee expects to have it sub- 
mitted to state legislatures for adoption. As presently drafted, the proposed act is 
being studied by the Real Property, Probate and Trust Section of the American Bar 
Association® and by the National Conference of Commissioners on Uniform State 
Laws.® The draft prepared is the result of extended studies and experience with 
foreclosures throughout all of the states. Compliance with a request to discuss it 
necessarily involves examination both of the broad questions of legislative policy 
involved and of the particular provisions of the latest draft of the proposed act. 

The advent of the government into the business of mortgage lending’ and of 
insuring mortgages® has brought into sharp focus the diversity of mortgage fore- 


* LL.M. Member of the Illinois Bar. General Counsel, Chicago Title & Trust Company. Author of 
Illinois Real Estate Law (1929) and Illinois Law of Mortgages and Foreclosures (1932). 

The Subcommittee is composed of general counsel to federal housing agencies and their alternates. 
The membership includes: Abner Ferguson (Chairman), Burton C. Bovard, FHA; James L. Dougherty 
(Vice-Chairman), Paul C. Akin, RFC Mortgage Co.; Peyton R. Evans, H. J. Slaughter (Vice-Chairman), 
FCA; Leon H. Keyserling, David L. Krooth, USHA; Monroe Oppenheimer, Albert H. Cotton, FSA; A. E. 
Denton, John J. O’Brien, Dept. of Justice. Horace Russell, former General Counsel, FHLBB, and David A. 
Bridewell, his legal assistant, who formerly represented the FHLBB on the Subcommittee, served as 
chairman and secretary, respectively, from December, 1935, when the Subcommittee was organized until 
June and August, 1938, when they resigned. 

* The Central Housing Committee is composed of the highest executive officers of the federal agencies 
concerned with housing finance and construction. 

* Federal agencies which make or have made real estate mortgage loans during the past five years are 
the Home Owners’ Loan Corporation, Reconstruction Finance Corporation, Federal Land Banks, and 
Farm Security Administration (formerly Resettlement Administration). Federal agencies, in addition to 
these, which are vitally interested in real estate mortgage lending are the Federal Home Loan Bank 
Board, Federal Savings and Loan Insurance Corporation, Federal Housing Administration; RFC Mortgage 
Company, and Farm Credit Administration. 

“For views of the draftsmen as to the objectives, scope and merits of the proposed act, see “Mortgage 
Law and Mortgage Lending” by Horace Russell, General Counsel, U. S. Building and Loan League 
(formerly General Counsel, FHLBB), and David A. Bridewell, attorney, Home Owners’ Loan Corporation 
(Aug. 1938) 14 J. or Lanp & Pus. Uti. Econ. 301. See also (1938) 86 U. oF Pa. L. Rev. 517. 

* Committee on Real Property Financing, Mr. Horace Russell, Chairman. 

* Uniform Property Acts Section, Mr. Wm. L. Eagleton of Peoria, Illinois, chairman of subcommittee 


particularly charged with consideration of the act. 
*See note 3, supra. ® Federal Housing Administration. 
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closure laws throughout the country. No two state laws are alike. They differ in an 
infinite variety of details but the primary differences relate to the basic concept of a 
proper mortgage foreclosure proceeding and to the existence of a right of redemption 
from a mortgage foreclosure sale. In parts of the country the foreclosure of a 
mortgage bears a close resemblance to the action taken when a bank loan falls due 
and the collateral posted to secure the loan must be resorted to by sale. In these 
sections the procedure in brief consists of extra-judicial action by the mortgagee, in- 
volving a short notice, a public sale of the pledged real estate and the conveyance of 
title to the purchaser, with no right of redemption, or else a brief period for redemp- 
tion by the mortgagor. Other parts of the country require foreclosure under the 
supervision of a court of equity with varying periods fixed by statute for redemption. 
Eighteen states now generally use power of sale, twenty-nine judicial action.® 
Twenty-nine provide periods for redemption, varying between six months and two 
years; nineteen states provide no statutory redemption.*® Upon no commercial sub- 
ject do state laws differ more widely. Each is the reflection of local experience and 
ideas. Whether it will be possible to substantially reconcile them remains to be seen, 
but the proposed act is aimed at that end. 


THE Questions INVOLVED 


Consideration of the act which has been drafted raises several fundamental ques- 
tions. Is uniformity socially desirable? Is it politically feasible? No subject of legis- 
lation has deeper roots in the past or more complex problems in the present. None 
should be closer to the hearts of the people, or more potent politically, for the pos- 
sibility of the mortgagor’s loss of home or farm to the money lender casts some 
shadow of fear upon every mortgage transaction. But, assuming that an act can be 
drafted which will provide for such an obvious improvement over present procedures 
that it will receive general approbation, what specifically should it contain? Upon 
what theory should it be drawn? Should it be prepared upon the premise that mort- 
gagees are high grade, fair, lenient lenders of money, to whom should be given the 


* These statistics are taken from a tabulation shown by Map II in the article by Mr. Bridewell, The 
Effects of Defective Mortgage Laws on Home Financing, supra, at p. 547. Foreclosure by power of sale 
is shown to be generally used in New Hampshire, Massachusetts, Rhode Island, Maryland (except in 
Baltimore), Michigan, West Virginia, Virginia, Tennessee, North Carolina, Mississippi, Alabama, Georgia, 
Minnesota, South Dakota, Missouri, Texas, Colorado and California. Foreclosure by judicial action is 
shown to be generally used in Vermont, New York, Connecticut, New Jersey, Pennsylvania, Delaware, 
South Carolina, Florida, Ohio, Indiana, Kentucky, Illinois, Wisconsin, Iowa, Arkansas, Louisiana, Okla- 
homa, Kansas, Nebraska, North Dakota, Montana, Wyoming, New Mexico, Arizona, Utah, Idaho, Wash- 
ington, Oregon and Nevada. Maine, where foreclosure is generally by notice or publication, is not 
placed within either general classification, but it would appear that the validity of a power of sale mort- 
gage has been recognized in that state. Washington, etc. Railroad Co. v. Canadian, etc. Cotton Mills Co., 
104 Me. 527, 72 Atl. 491 (1908). The tabulation shows that foreclosure by power of sale is permissible, 
but not generally used, in Arkansas, Montana, Nevada, New York, Oklahoma, Wisconsin and Wyoming. 

% These statistics relating to redemption periods have been taken from a tabulation shown by Map III 
at p. 548 in the same article cited in the preceding note. The only states where no provisions for redemp- 
tion are made are shown to be Texas, Louisiana, Mississippi, Florida, Georgia, South Carolina, North 
Carolina, Virginia, West Virginia, Ohio, Maryland, Delaware, Pennsylvania, New Jersey, New York, Con- 
necticut, Rhode Island, Massachusetts, and New Hampshire. California is shown to provide 12 months 
redemption if court action is used. 
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power of quickly and effectively resorting to the pledged real estate with the expecta- 
tion that, if a mortgage can be foreclosed promptly and cheaply with the minimum 
opportunity for the mortgagor to cause delay or create a nuisance value, then mort- 
gagees can and will be more lenient than they have been? Or should it be drafted 
upon the theory that there are so many mortgages upon residential, agricultural and 
commercial properties throughout the country that they affect the economic well- 
being of the nation to the extent that it is socially desirable that all foreclosures be 
under the charitable mantle of courts of equity? Should the view prevail that 
equitable foreclosures afford mortgagors needed protection, result in mortgagees 
obtaining merchantable titles, and are less subject to attack than extra-judicial fore- 
closure proceedings, and that therefore the protection and stability gained through 
court supervision and decree is worth what it costs? Should such an act provide that 
the foreclosure of a home or farm shall be of the same summary character as the 
foreclosure of a speculative, highly financed commercial property owned by a build- 
ing corporation having no other assets, or should different remedies be provided as 
to different classes of property? Should it recognize a conveyance of the title to the 
mortgaged premises to the mortgagee, the conveyance to be defeated only by pay- 
ment of the debt, or should it authorize the mortgagee to sell the mortgaged premises 
in the event of default? Should it provide for a strict foreclosure proceeding, or 
limit all foreclosures to actions in equity? And should a mortgage transaction be 
viewed and treated as a purely commercial transaction, or should it be clothed with 
the traditional leniency which has been characteristic of mortgage transactions 
through centuries of human experience? These and a host of other social, economic 
and political questions are inherent in the problem of drafting or considering any 
mortgage foreclosure legislation. They are complicated by self-interest, sectional 
differences of view, tradition and the adherence of most people to that with which 
they are familiar. 

The draftsmen of the proposed uniform act have sought to solve these problems 
by providing for an extra-judicial foreclosure under power of sale to be contained in 
the mortgage, with a thirty-day redemption period. The act drafted is lengthy, con- 
taining over thirty sections. It covers the form of mortgage, the meaning of words, 
and procedures to be followed, all in greatest detail. A study of it requires con- 
sideration of the relation it bears to what has gone before in the field of mortgage 
law, of how it will operate if adopted, and of whether it is likely to be considered 
as such a reasonable solution of an age-old problem as to be generally acceptable. 


Former ATTEMPTS TO FIND a SOLUTION 


Historically, the pendulum of ideas as to mortgages and their foreclosure has 
swung slowly from side to side over a period of many centuries, first to give the 
mortgagee the maximum power, then to give the mortgagor the greatest leniency, 
again to the mortgagee, again to the mortgagor. From Old Testament times to 
modern moratoria, it has kept up its swing, for mortgage foreclosure law has ever 
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been a series of encounters between mortgagees, desiring a simple, quick and direct 
means of taking over the security, and mortgagors seeking to redeem homes and 
farms and to have mortgages impressed with attributes of leniency unknown in 
other business transactions. In these encounters the mortgagors ultimately have 
generally been able to hold their own, and very early in recorded history mortgages 
had acquired peculiar qualities which continue to be found in principle in most parts 
of the country today. 

In Nehemiah we read: “Some also there were that said, We have mortgaged our 
lands, vineyards and houses, that we may buy corn, because of the dearth.” Even 
in those times leniency toward the mortgagor had manifested itself. It appears that 
under the Jewish law, which was designed to encourage and protect people in agri- 
cultural pursuits, an owner was powerless to convey or mortgage his lands beyond 
the next jubilee, which occurred every fifty years. The mortgagor could redeem at 
any time before the jubilee, and in any event when the day of the jubilee arrived 
the mortgage debt was discharged by operation of law.’ 

This tendency of leniency toward the mortgagor later found expression in Roman 
law. Under the Roman /Aypotheca, where possession remained with the debtor, fail- 
ure to pay the debt at the stipulated time was not permitted to work a forfeiture 
of the property as against the debtor. Express agreements that the property pledged 
should pass to the creditor without sale or appraisement or that the debtor should 
forfeit his right of redemption if he did not pay at the date specified, were declared 
illegal and void by an edict of Constantine.1* Some writers have indicated that the 
Roman creditor could not enforce his security except by sale under decretal order of 
court.!* It seems probable, however, that the creditor was permitted to foreclose by 
the exercise of a power of sale, without a judicial decree, after giving due notice of 
the sale to the debtor. But where the debtor could not be found and notice of the 
sale could not be given to him, a decretal order was necessary.’® In fact, it seems 
that two notices to the debtor were required, one a notice to pay the debt, and the 
other, notice of foreclosure sale.t* The creditor could not purchase at his own fore- 
closure sale, directly or indirectly, and a sale by the creditor “presupposed that the 
creditor had either obtained a judgment against the debtor, or at least had notified 
the latter of his intention to sell, and had waited two years after such notice.”27 


Under the English common law the mortgage was at first a pledge of land, 
usually requiring a judgment to complete the transfer of title and to vest it in the 
mortgagee.'® However, the pendulum early began swinging the other way, the 


™ Nehemiah, c. 5, v. 3. 

% Bacon’s ABRIDGMENT (Mortgage [A]); 1 Jones, Morrcaces (8th ed. 1928) §1. 

3 MackeELpey, Civit Law (2d Am. ed. 1849) §349, and footnote. 

* Bacon’s ABRIDGMENT (Mortgage [A]); 1 Coore, Mortaaces (8th ed. 1912) c. I, ii, p. 8. 

% 3 Srory, Equiry JurispRUDENCE (14th ed. 1918) §1352. 

© MarkBy, ELEMENTS OF Law (6th ed. 1905) §456. 

™ MackELpey, Civi Law §350, footnote p. 385. 

* Lightcap v. Bradley, 186 Ill. 510, 58 N. E. 221, 223 (1900); Chaplin, The Story of Mortgage Law 
(1890) 4 Harv. L. Rev. 7. 
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interests of the mortgagee soon gained ascendancy, and the law became “stern and 
unrelenting.”!® A mortgage was treated as vesting title in the mortgagee and the 
mortgagee became the owner of the mortgaged lands though his title was liable to 
be defeated upon the happening of a condition subsequent, namely, the payment of 
the mortgage debt on the day specified. But if the debt was not paid when due, the 
transaction was ended and the mortgagor was through. No foreclosure was re- 
quired. No right of redemption existed. From the limited viewpoint of low cost of 
realizing upon the security, and of simple, efficient and speedy acquisition of the 
mortgaged premises by the mortgagee, no subsequent method has equalled the 
procedure then used, but the harsh efficiency of the system was its own undoing. 
While it lasted the mortgagee was entitled at all times to the possession of the mort- 
gaged premises, and unless he had expressly agreed that the mortgagor might remain 
in possession, he was entitled to maintain ejectment against the mortgagor and secure 
possession of the mortgaged premises even before there was any default under the 
mortgage. The time fixed for payment of the debt was called the “law day” and 
unless the mortgagor paid at the day stipulated, the title of the mortgagee at once 
became absolute and indefeasible, and the mortgagor ceased to have any right or 
interest in the estate.*° Literally, mortgage means a “dead pledge,”** and Littleton, 
expounding the English common law view, explained this terminology by pointing 
out that “the cause why it is called mortgage is, for that it is doubtful whether the 
feoffer will pay at the day limited such sum or not; and, if he doth not pay, then 
the land which is put in pledge upon condition for the payment of the money is 
taken from him forever, and so dead to him upon condition. And if he doth pay 
the money, then the pledge is dead as to the tenant.”?? 

After a time social repercussions started the pendulum again swinging back in 
favor of the mortgagor. The English courts of equity espoused the mortgagor's 
cause and reverted to some of the equitable principles which had been part of the 
Roman law.** The chancellors refused to follow the common law doctrine of abso- 
lute forfeiture if the mortgagor failed to pay on the “law day,” and instead held that 
in equity the mortgagor was still entitled to redeem notwithstanding breach of the 
condition at law. This right became known as the “equity of redemption.” While 
courts of equity could not alter the legal effect of the forfeiture of the estate at com- 
mon law on breach of the condition of the mortgage, they succeeded, as Mr. Chief 
Justice Hughes has phrased it, in “operating on the conscience of the mortgagee,”** 
maintaining “that it was unreasonable that he should retain for his own benefit what 
was intended as a mere security; that the breach of condition was in the nature of 


* Longwith v. Butler, 8 Ill. 32 (1845). 

™ Barrett v. Hinckley, 124 Ill. 32, 14 N. E. 863 (1888). 

“Mort,” dead, and “gage,” pledge. ™ Littteton’s TENURES, lib. iii, c. 5, §332. 

* Tt will be conceded by all, who have any knowledge of the Roman law, that the equitable doctrines 
now universally prevailing in regard to mortgages, have been derived from that source. The civil law, in 
this as in many other instances, has been the great armory from which the courts of equity in England 
have supplied themselves with the most efficient weapons to ward off the severities of the stern and 
unrelenting common law.” Longwith v. Butler, 8 Ill. 32, 36 (1845). 

* Home Building & Loan Ass’n v. Blaisdell, 290 U. S. 398, 446 (1934). 
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a penalty, which ought to be relieved against, and that the mortgagor had an equity 
to redeem on payment of principal, interest and costs, notwithstanding the forfeiture 
at law... . The equitable principle became firmly established and its application 
could not be frustrated even by the engagement of the debtor entered into at the time 
of the mortgage, the courts applying the equitable maxim ‘once a mortgage, always 
a mortgage and nothing but a mortgage.’”?> It was but a logical further step for 
courts of equity to treat the mortgagor as the owner of the land, subject only to a 
lien to secure the mortgage debt, and to hold that this interest or estate remaining 
in the mortgagor could be granted or devised by him, or reached by his creditors.?® 
Mr. Justice Mulkey said: “In short, the positions of mortgagor and mortgagee were 
substantially reversed in the view taken by courts of equity.”** The result of this 
encounter between mortgagee and mortgagor was that the civil law doctrine of 
leniency to the mortgagor, which formed the basis for the position of the English 
equity courts?® again gained ascendancy. The common law judges did not, however, 
yield willingly. Mr. Justice Story points out: “These doctrines of Courts of Equity 
were at first strenuously resisted, and found little public favor owing to the rigid 
character of the common law and the sturdy prejudices of its advocates. We are 
told by Lord Hale that in the 14th year of Richard II, Parliament would not admit 
of an equity of redemption; although it seems not long after to have struggled into 
existence. Even as late as the latter part of the region of Charles II, the same great 
judge was so little satisfied with encouraging an equity of redemption, that in a case 
before him for a redemption he declared that by the growth of equity on equity 
the heart of the common law is eaten out and legal settlements are destroyed. And 
perhaps the triumph of common sense over professional prejudices has never been 
more strikingly illustrated than in the gradual manner in which Courts of Equity 
have been enabled to withdraw mortgages from the stern and unrelenting character 
of conditions at the common law.”?® 

The doctrine of leniency toward the mortgagor, announced by the English courts 
of equity, has generally found expression in the United States.*° In many of the 
states, statutory periods after foreclosure have always existed within which the mort- 
gagor may redeem. That the natural conflict in interest between the mortgagee and 
mortgagor is not confined to past history is well illustrated by the recent mortgage 
moratorium legislation enacted in many of the states,** and by the provisions recently 
incorporated in the Federal Bankruptcy Act for the relief of debtors.3* There has 

* Ibid. 

*° 3 Srory, Equity JurisPRUDENCE §1359; 4 KEeNT’s Commentaries (13th ed. 1884) *160, 161. 

* Barrett v. Hinckley, 124 Ill. 32, 14 N. E. 863 (1888). 

* Longwith v. Butler, 8 Ill. 32 (1845). 

® 3 Story, Equity JuRIsPRUDENCE §1358. See 4 Kent's ComMENTARIES *158, 159. Lord Mansfield, a 
common law judge, sought to bring the common law into accord with the doctrine of the courts of 
equity, without success. MARKBy, ELEMENTS OF Law (6th ed. 1905) §476. 

* 41 C. J. (1926) 275 (§3). 

™ Poteat, State Legislative Relief for the Mortgage Debtor During the Depression, supra, p. 517. 


™ §75(n) of the Bankruptcy Act as amended in 1935, 11 U. S. C. A. §203(n), concerning agricultural 
compositions and extensions, provides: “In all cases where, at the time of filing the petition, the period of 
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probably never been a more striking illustration of the pendulum’s swing in favor 
of the mortgagor. Some of this legislation has gone so far in an attempt to show 
special leniency to the mortgagor that courts, at the instance of the mortgagee, have 
held it unconstitutional.®* , 

This historical background emphasizes the difficulties involved in the drafting of 
a uniform mortgage act. The draftsman is confronted with the problem of balancing 
the interests of the mortgagee against those of the mortgagor, something that has 
always furnished a fertile subject for controversy, and of bringing forth a proposed 
act likely to meet with that degree of general approval necessary to uniform adop- 
tion. To accomplish this ultimate object, the proposed act must not only adequately 
protect the interests of the mortgagee but it must not call upon the mortgagor to 
surrender too much ground already gained. The latter seems particularly important 
because, if mortgagors voice objection, legislatures are likely to listen. Mortgagors 
include largely owners of homes and farms, and the legislators who must be called 
upon ultimately to approve a proposed uniform mortgage act have consistently 
manifested a strong tendency to show special leniency to these classes of property 
owners, 

The attempt to draft a uniform mortgage foreclosure law is not a new effort. 
The National Conference of Commissioners on Uniform State Laws studied and 
wrestled with the subject, gathered extensive data, and after many years of effort 
embodied their ideas in a proposed act.** In 1911, the Committee of the Conference 
then working on the subject reported to the Commissioners on Uniform State Laws 
that in view of the “conflict of law, custom, and procedure as to mortgages, their 
foreclosure and their release, your Committee is of opinion that the matter is too 
complicated and too subject to differences as to form and procedure in the various 
states for these Commissioners to undertake now to bring them into uniformity.”** 
However, the Conference persisted and finally a draft was completed which was 
approved by the American Bar Association in 1927.2 To date, no state has adopted 
this proposed uniform act,’7 and there has existed considerable doubt both as to the 
wisdom and the feasibility of uniformity in mortgage foreclosure law. The Con- 
ference presently has before it for consideration the draft here under discussion. 


redemption has not or had not expired, or where the right under a deed of trust has not or had not 
become absolute, or where the sale has not or had been confirmed, or where deed had not been delivered, 
the period of redemption shall be extended or the confirmation of sale withheld for the period necessary 
for the purpose of carrying out the provisions of this section. The words ‘period of redemption’ wherever 
they occur in this section shall include any State moratorium, whether established by legislative enactment 
or executive proclamation, or where the period of redemption has been extended by a judicial decree.” 

* See, e.g., Travellers’ Ins. Co. v. Marshall, 124 Tex. 45, 76 S. W. (2d) 1007 (1934); Pennsylvania 
Co. for Insurances, etc. v. Scott, 329 Pa. 534, 198 Atl. 115 (1938); Louisville Joint Stock Land Bank v. 
Radford, 295 U. S. 555 (1935); Worthen Co. v. Kavanaugh, 295 U. S. 56 (1935). But cf. Wright v. 
Vinton Branch, 300 U. S. 440 (1937); Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934). 

Uniform Real Estate Mortgage Act of 1927. For the text of the Act, with the Committee’s report 
and notes, see Hanpsoox, Nar. Conr. Comm’rs Unir. State Laws, 1927, pp. 654-718. 

%36 A. B. A. Rep. 950 (1911). *52 A. B, A. Rep. 402 (1927). 

*’ Minnesota enacted §36, providing a short form mortgage. Minn. Stat. (Mason, 1938 Supp.) 
§§8204-9; 9 Unir. Laws Ann. (Supp. 1937) 203. 
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OsjecTIves AND GENERAL METHOD 


The objectives sought by the proposed act have been stated®* to be: (1) to prevent 
injustices, from unconscionable excess judgments against the mortgagor, and other- 
wise; (2) to encourage the more liberal extension of credit at lower interest rates 
and on longer and more suitable terms, thereby stimulating home ownership; (3) to 
increase the maximum amount of a loan which a lending institution would be will- 
ing to advance;®® (4) to make it possible that in the event of misfortune overtaking 
the home owner mortgagor, the mortgagee will be able to extend greater leniency, 
thereby in many cases preventing ultimate foreclosure;*° (5) to make more accessible 
mortgage funds because the simplified procedure provided for in the act would 
facilitate the placing and handling of mortgages by large lending institutions operat- 
ing on a nation-wide basis and the carrying out of the federal housing credit pro- 
gram; (6) to reduce foreclosure costs, which in the end are paid by or charged against 
the mortgagor or his property; and (7) to reduce the cost of drafting and recording 
mortgage instruments for which the mortgagor pays when he obtains a loan.*? In 
short, the objectives are to provide a more rapid and less expensive remedy for 
realization upon mortgage security than now exists in a number of the states where 
statutory redemption periods of a year or more are provided and where, in some 
instances, foreclosure can only be effected by suit in equity. 

The method decided upon for accomplishing these objectives is foreclosure 
through the mortgagee’s exercise of a “power of sale,” limiting redemption by the 
mortgagor to a period thirty days after sale and imposing other limitation provisions 
which preclude the mortgagor from commencing a court attack upon the foreclosure 
proceedings unless he acts most promptly.*? 


* Report, dated May 14, 1938, of Mr. Horace Russell to the Real Property, Probate and Trust Section 
of the American Bar Association, presented at the July, 1938, meeting at Cleveland. 

* Russell and Bridewell, supra note 4. 

“ Address by Mr. Horace Russell before the United States Building and Loan League at Los Angeles, 
Oct. 7, 1937. “ Russell and Bridewell, sepra note 4. 

“ The proposed act consists of seven articles. Brief reference is hereafter made to the substance of the 
various articles. The principal provisions of the important Article IV, dealing with foreclosure, are set 
out more fully in the appendix, infra, p. 588. 

Article I relates to the title of the act and definitions. 

Article II relates to the application of the act. It provides that the act shall not apply to mortgages 
executed before it takes effect, although the “parties to any mortgage may agree, however, in a recorded 
writing that the provisions of this act shall apply to such mortgage.” It is further provided that a 
power of sale contained in a mortgage executed after the effective date of the act cannot be enforced by 
any procedure other than that prescribed by the act, although “any mortgage may be foreclosed by the 
mortgagee at his option by court action.” 

Article III prescribes a short statutory form of mortgage. Following this form, various clauses appear- 
ing therein are declared, when used in any mortgage, to have extended meanings which are set forth in 
the act. 

Article IV, consisting of §§30-38 inclusive, deals with foreclosure. It provides for extra-judicial fore- 
closure by the exercise of a right of sale by the mortgagee and specifies the notice of sale to be given by 
the mortgagee, the procedure at the sale and the remedies available to the mortgagor. It also deals with 
confirmation of the sale, the certificate of sale (being the deed to the purchaser), deficiency judgments, 
costs and expenses, and attorneys’ fees. 

Article V contains certain general provisions. It provides that a mortgage does not give the mortgagee 
any right of possession, except upon conditions specified in the mortgage, or any right to rents and profits 
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Basic Questions oF LecisLative Poticy 


The basic questions of legislative policy which are involved in consideration of 
changes in existing mortgage foreclosure laws relate to the type of foreclosure to be 
determined upon and to the existence or abolition of a period for redemption after 
foreclosure sale. Many other questions present themselves but these seem funda- 
mental. 


Type of Foreclosure Proceeding 


As to the merits of judicial foreclosures as against extra-judicial foreclosures, there 
always has existed sharp differences of view. A large majority of the states generally 
use judicial action.** Illinois after many years of experience with foreclosures under 
powers abolished them and now by statute prohibits the sale of any real estate by 
virtue of any power of sale contained in a mortgage,** but eighteen states generally 
use sales under power, although some others which have statutes authorizing sales 
under power generally use judicial action.*® Both systems have their warm ad- 
herents.*® 


unless such right is expressly provided by the mortgage. It provides for court appointment of a receiver 
where the mortgaged premises are clearly inadequate security, or are in danger of being materially 
injured or reduced in value as security by removal, abandonment, destruction, deterioration, accumulation 
of prior liens, waste (legal or equitable) or otherwise. Subject to recording acts, a mortgage securing a 
negotiable instrument is declared to be free from any defenses from which the mortgage obligation is 
free by reason of its negotiable character. It is provided that where a mortgage secures a debt evidenced 
by several separate notes, the mortgage is for the equal security of all parts of the obligation regardless of 
time of delivery or maturity, transfer thereof, or otherwise, unless there is an express recorded agreement 
fixing different priorities. Section 44 provides that future advances may be made on a mortgage up to 
the maximum amount set forth in such mortgage and such advances shall have the same priority with 
respect to other encumbrances as though such advances had been made at the time the mortgage was 
executed. Other provisions of Article V relate to foreclosure sales by the mortgagee’s agent, under a 
recorded power of attorney; foreclosure sales by executors, administrators, or other personal representatives 
appointed in another state or county; substitution of trustees in mortgage trust deeds; and rights of 
successors of mortgagees and purchasers. It is provided that appeals may. be taken from final court orders 
in matters arising under the act, and that such appeals shall be governed by the laws of the state with 
respect to appeals in matters involving the title to real estate. 

Article VI provides a statute of limitations upon mortgages. The limitation period is fixed at ten years 
from the maturity of an obligation secured by the mortgage, in the absence of extension agreement. Where 
the maturity of an obligation secured by a mortgage is not ascertainable from the record, the limitation 
period is fixed at fifty years from the date of the mortgage. 

The final Article VII provides for liberal construction of the act, and contains separability and repeal 
clauses, 

“See note 9, supra. 

“Iii. Rev. Stat. (1937) c. 95, §23. “See note 9, supra. 

“In 3 Jones, Mortcaces (8th ed. 1928) §2285, that author, in’ pointing out the advantages of fore- 
closure by power of sale, details the steps involved in a foreclosure by court action, which he describes as 
“cumbersome and expensive” and says: “It is true that all these proceedings are designed for the protec- 
tion of the mortgagor and others who may be interested in the property; but while such protection is 
occasionally not without its use, in almost all cases the parties interested in the property are equally well 
protected by the remedy out of court afforded by a power of sale, and, as will be presently noticed, when 
protection is needed in exceptional cases the courts can be effectually appealed to.” As far back as 1895 
Mr. Justice Field quoted with approval the observations of Mr. Jones that “ ‘the delay and expense incident 
to a foreclosure and sale in equity have brought power of sale mortgages and trust deeds into general 
favor both in England and America, and although their general use is now confined to a part only of 
our States, the same influences which have already led to their partial adoption and use are likely to lead 
to their general use everywhere at an early day.’” Bell Mining Co. v. Butte Bank, 156 U. S. 470, 478 
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In favor of sales under powers it is often argued that expefience in the states in 
which this mechanism has been employed shows it to be more satisfactory as a whole 
than any remedy yet devised. It also is frequently contended that court actions 
necessitate the expenditure of court costs, increase attorneys’ fees, require unnecessary 
outlays for the fees of masters in chancery and receivers, add generally to the expense 
of foreclosing, and take too long because of procedural steps and congested court 
dockets, and that because sales under power without recourse to the courts are 
quicker, less cumbersome and cheaper, the latter are far better. These arguments 
against equitable foreclosures, however, are equally applicable in favor of any other 
procedure than court action. In fact, they are as pertinent in support of an argument 
in favor of the desirability of adopting the common law method of conveying the 
mortgaged premises to the mortgagee to be his unless the mortgage debt is paid as 
they are in the connection in which they are most frequently used. That there is 
room for improvement in equitable foreclosure proceedings is not, in fact, a convinc- 
ing argument in favor of any other particular remedy. 

In the absence of contest, sales under power usually are quicker than equitable 
foreclosures and they should cost less. On the other hand it may be argued that 
these advantages are offset by the fact that courts are quick to scrutinize such sales 
for irregularities and to grant relief as against harsh conduct or inequitable situations 
even where only slight irregularities or improper action have occurred.** Lawyers 
examining titles flowing from sales under powers are required to exercise an expe- 
rienced and nice judgment in determining which departures from a perfect com- 
pliance with the letter of the law may be passed over and which must be viewed 
with alarm or be ratified by a court decree in an action in which all interested parties 
are brought within the jurisdiction of the court. 

Under some authorities, even a bona fide purchaser for value of lands coming 
through a foreclosure by exercise of power of sale may find that he has failed to 
acquire any title because of defects said to render the proceedings “void,” as distin- 
guished from merely irregular, and this notwithstanding the fact that the record of 
the proceedings appears entirely regular on its face. Thus in a Massachusetts case, 
the court, after pointing out that title coming through such a proceeding appeared 
by the record “to be a good, absolute title,” further said: “On principle, we think it 
(1895). See also the opinion of the Supreme Court of Montana in the same case: 8 Mont. 32, 19 Pac. 403, 
411, 412 (1888). However, in 1 Witrste, MortcacE Forectosure (4th ed. 1927) §§33, 34, that author, 
referring to foreclosure by power of sale, says: “The procedure is generally simple and cheap, but not 
so quick and certain in results as an equitable action. Being statutory it is extremely technical and liable 
to produce defective titles.” And speaking of foreclosure by equitable action, he continues: “It is the 
most direct and certain practice, affords the largest opportunities for the adjustment and enforcement of 
the rights of all parties interested, is the quickest in final results, produces the strongest and firmest titles, 
and does the greatest justice to both mortgagor and mortgagee.” 

3 Jones, MortoacEs §2330 ef seq., §2451 et seq. Smith, J., in Soule v. Ludlow, 3 Hun 503 (N. Y. 
1875), says: “Relief will be given by suit to set aside foreclosure proceedings by advertisement, whenever 
by any fraud, mistake, deceit, or unfair contrivance or practice or bad faith, in conducting the proceedings 
of the foreclosure or sale, the rights of the mortgagor or of subsequent incumbrancers have been in- 


juriously affected upon pretty much the same grounds as the court would recognize as sufficient for 
opening the sale if the foreclosure had been by action.” 
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must be considered in this commonwealth, a mortgagee, when there has been no 
default or breach of the conditions of the mortgage, cannot sell the land mortgaged 
under the usual power of sale contained in a mortgage, so as to pass a good title even 
to a bona fide purchaser for value, or to any subsequent purchaser from him.”*® 
Even a remote purchaser under such circumstances may find that he has purchased 
at his peril and acquired no title, although the invalidating defect is a latent one not 
ascertainable from the public records. On the other hand, the general rule is that a 
third party purchasing lands in good faith and for value may safely rely upon a 
foreclosure decree entered by a court of equity if it appears from the record of the 
proceedings that the court had jurisdiction.*® 

It is true that property wrongfully sold through foreclosure by exercise of power 
of sale may pass into the hands of a bona fide purchaser so as to defeat the mort- 
gagor’s right to have the conveyance and sale set aside in equity.°° But it is also 
true that a third party may under certain circumstances acquire a good title, free 
from attack, where he purchases in good faith in reliance upon an erroneous fore- 
closure decree.54 

An argument frequently raised in favor of equitable foreclosures is that they 
grant greater protection to mortgagor, mortgagee and to the purchaser at the sale; 
to the mortgagor by safeguarding his rights, permitting him to interpose his defenses, 
if any, and through the court’s exercise of its chancery jurisdiction in connection 
with approving or disapproving the foreclosure sale, and otherwise, to prevent 
inequity or injustice; to the mortgagee through the exercise of its powers to enforce 
the terms of the mortgage, sequester income, prevent waste and cause the mortgagor 
to do justice; and to the purchaser by putting him in a position where he acquires 
good title to the mortgaged premises. In a foreclosure in a court of equity the 
foreclosure decree may bar mortgages and leases executed subsequent to the mortgage 
being foreclosed, and other encumbrances and interests found to be subordinate to 
the mortgage foreclosed, where such issues have been adjudicated under proper 
pleadings and where proper parties have been brought before the court.5? In a sale 


“ Rogers v. Barnes, 169 Mass. 179, 47 N. E. 602 (1897). And see also Crowley v. Adams, 226 Mass. 
582, 116 N. E. 241 (1917); Redmond v. Packenham, 66 Ill. 434 (1872); Huntington v. Crafton, 76 Tex. 
497, 13 S. W. 542 (1890). But cf. Garrett v. Crawford, 128 Ga. 519, 57 S. E. 792 (1907); Bausman v. 
Eads, 46 Minn. 148, 48 N. W. 769 (1891); Gunnell v. Cockerill, 84 Ill. 319 (1876); Hosmer v. Camp- 
bell, 98 Til. 572 (1881). 

“ 3 Jones, Mortcaces (8th ed. 1928) §2034; Sielbeck v. Grothman, 248 Ill. 435, 94 N. E. 67 (1911); 
Lambert v. Livingston, 131 Ill. 161, 23 N. E. 352 (1890). In Sullivan v. Hardin, 102 S. W. (2d) 1110 
(Tex. Civ. App. 1937), the court said: “Because sales by mortgagees and trustees under powers are more 
liable to abuse, they are more zealously watched by courts of equity, and upon slight proof of unfair 
conduct or violation of the powers given by the instrument, they will be set aside. While it is true that 
the presumption of regularity exists generally in favor of judicial sales, it is well-settled that no such 
presumption prevails as to trustee’s sales under powers granted by deeds of trust, the reason for the rule 
being that the exercise of such powers is a harsh remedy and that it can only be exercised by strictly 
complying with the terms and conditions imposed upon the power of sale by the maker of the trust 
instrument.” 

© 3 Jones, MorrcacEs §2441. See, however, note 48, supra. 

"See Arnold v. Arnold, 325 Ill. 500, 156 N. E. 758 (1927). 

"See Felker v. Southern Trust Co., 264 Fed. 798 (1920). In Illinois, under its recent Civil Practice 
Act, it appears that even independent adverse titles may now be adjudicated upon and settled in a fore- 
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under a power all these are lacking. The deed conveys to the-purchaser the mort- 
gaged premises, subject to any prior encumbrances or liens.5* The question whether 
he does, in fact, take the premises subject to some other mortgage, lien, lease, or 
other interest is left to be subsequently determined. 

In weighing the merits of the two systems there is the additional element that the 
mortgagee possibly may be confronted with an action for damages at law by the 
mortgagor because of an alleged improper or wrongful exercise of a power of sale,** 
whereas a foreclosure by suit in equity would not have subjected him to such a 
subsequent action. 


Proposed Act Based on Power of Sale Coupled with Novel Limitations as to Attack 


Every man’s viewpoint as to the relative merits of these two general systems of 
foreclosing the mortgagor’s equity of redemption is determined by his own expe- 
riences, training and background. The draftsmen of the proposed act clearly believe 
that the legislative policy of all of the states should be one of favoring the foreclosure 
of mortgages by extra-judicial exercise of a power of sale. While the act contains a 
proviso to the effect that any mortgage may be foreclosed by the mortgagee at his 
option by court action,®® the whole structure of the act is erected upon the founda- 
tion of a sale under a power to be contained in the mortgage. Consideration 
of this subject is complicated, however, by the fact that the power of sale provisions 
are closely interwoven with provisions which limit to a relatively few days the 
mortgagor’s right to appeal to a court of equity for protection against an improper 
attempt to foreclose, but which do not assure that the mortgagor will hear about the 
contemplated sale in time to take any action for his protection. The act provides that 
the mortgagor shall have only the ninety-day period provided for the giving of 
notice within which to take such action. At the same time the act relieves the mort- 
gagee from any consequences of failing to mail to the mortgagor notice of the 
proposed sale, thereby making it possible that during that period the mortgagor may 
not learn of the contemplated sale. It further limits an attack upon the sale itself 
to thirty days, again without any provision which will assure that the mortgagor 
will know of the sale within that time. Because of this fact, the operation of powers 
of sale in states where they commonly are used does not afford a true analogy to the 
method embodied in the proposed act. The combination of power of sale, strict and 
novel limitations upon the mortgagor’s rights to challenge the mortgagee’s procedure 
or the validity of the mortgage, and possibly lack of any knowledge reaching the 
mortgagor within the brief period when the courts would be open to him, will 
result in a procedure more closely approximating the establishment of a law day and 
forfeiture of the mortgagor’s estate at common law than they do the sale under 





closure suit. Trapp v. Gordon, 366 Ill. 102, 7 N. E. (2d) 869 (1937). And see Sielbeck v. Grothman, 
248 Ill. 435, 94 N. E. 67 (1911). ™ Proposed act, §37(c), appendix, infra. 
* Burnett v. Dunn Commission & Supply Co., 180 N. C. 117, 104 S. E. 137 (1920); Rogers v. Barnes, 
169 Mass. 179, 47 N. E. 602 (1897); Federal Land Bank v. Robinson, 160 Miss. 546, 134 So. 180 (1931). 
* $30 et seq., appendix, infra. re §i2- 
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power in accordance with the laws of Massachusetts, Rhode Island or any of the 
other states which commonly use that method. In view of this there doubtless will 
be a sharp division of opinion as to the desirability of adopting as a uniform legis- 
lative policy sales under powers, coupled with provisions making the mortgagee’s 
right to foreclosure reviewable by the courts only when the action is instituted before 
the sale occurs (and this without effective machinery to insure any knowledge of 
the threatened sale), as against equitable actions in which parties may present their 
contentions, have their rights adjudicated and their titles settled by courts of equity 
which are able to enforce contracts as well as to relieve against unconscionable actions 
or unduly harsh situations. 


Redemption Period 

To date the states have differed in determining the public policy to be followed 
in connection with allowing or not allowing mortgage debtors a period of time 
within which to redeem real estate sold at a mortgage foreclosure sale. Therefore it 
is to be expected that the fixing of a thirty-day redemption period will provoke 
much argument as among those who see no advantage in any redemption period 
and those who have the conviction that a reasonable redemption period is eco- 
nomically sound and socially desirable. From the mortgagee’s viewpoint the absence 
of a redemption period, or the existence of a very short period for redemption, goes 
to the very heart of the problem of devising an effective foreclosure proceeding. 
From the viewpoint of the mortgagor an allowance of time for refinancing, or the 
lapse of a crop year, or some similar period before hope becomes dead, are matters 
of great importance. It will be argued on the one hand that the last few years have 
witnessed the greatest number of foreclosure suits in the country’s history and that 
the percentage of redemptions has been so small that it has been demonstrated that 
redemption periods are of no use to mortgagors as a whole and are an unnecessary 
evil and uselessly expensive to mortgagees. And on the other side it will be con- 
tended that the severities of the immediate past are no true test; that the fundamental’ 
conception of a period for redemption is sound and that centuries of human expe- 
rience ought not to be overlooked because of a temporary collapse of real estate 
values; that the desirability of a reasonable period within which mortgagors may 
financially rehabilitate themselves, or secure the loan of funds from other sources, or 
take advantage of rising realty values, or offset a poor crop with a subsequent good 
crop, outweighs the advantages flowing from quick foreclosures. It will also be 
argued that generally mortgagees are the purchasers at foreclosure sales because no 
one else bids and that the existence of a redemption right exerts a wholesome in- 
fluence in causing bids to be made which approximate the value of the mortgaged 
premises, Certain it seems that no one provision of the proposed act will cause wider 
differences of opinion or more vigorous legislative battles. In states which always 
have adhered to substantial periods for redemption or which have adopted moratoria 
legislation the legislatures may well be adverse to the passage of an act which 
drastically shortens the existing statutory period. 
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As against this, states which have experimented with the abolition of redemption 
periods and have been satisfied with the result are apt to be intolerant of other views. 
Securing substantial agreement on this subject may become the most difficult phase 
of securing uniformity in mortgage foreclosure law. 


SoLuTION OF ForEcLOsuRE QuEsTION ATTEMPTED IN ProposEp Act 


The drafting of any act which is to have a reasonable chance of uniform adoption 
necessarily involves a balancing of the interests of the mortgagee on the one hand, 
with those of the mortgagor, on the other. Any undue advantage to one of these 
parties is obviously a corresponding detriment to the other. So in considering the 
prospective results and operation of the act if it were adopted, consideration must 
be given to its effect upon each. In this connection it must be remembered that the 
particular provisions under discussion are still in tentative form, and that in the 
evolution of the draft some changes may have been made or determined upon by 
the drafting committee, which have not yet been embodied in a published draft, but 
which make irrelevant parts of what follows. A discussion of parts of an act without 
setting forth the entire act and without quoting at length also is subject to the defect 
that it may not result in a fair or comprehensive view of the whole but in a picture 
distorted by disproportionate criticism of matters of relatively minor importance. 
However, the act is lengthy, and space is not available for setting it all forth in haec 
verba, even in a footnote. Therefore, there have been selected for discussion some 
of those provisions which will be most likely to result in differences of opinion as 
between mortgagor and mortgagee or to arouse legislative argument. 


From the Standpoint of the Mortgagee 

From the viewpoint of the mortgagee the act has two chief claims to merit: it 
should furnish a speedy and inexpensive remedy; and if uniformly adopted, lenders 
of money who do a country-wide business would find their foreclosure problems 
simplified and relieved of the great confusion which now exists when foreclosures 
are necessary in many states. 

The act provides simple and short procedure. It contemplates a foreclosure pro- 
ceeding entirely within the control of the mortgagee, without any recourse to the 
courts, to be completed in one hundred and twenty days, ninety days being allowed 
for notice and thirty days additional before the purchaser acquires title. The notice 
provided for consists of a specified form to be recorded at least ninety days before 
sale, to be published three times during the ninety days, and to be mailed at least 
sixty days prior to the sale to each person “actually known” to the mortgagee to 
have an interest in the mortgaged premises.°* At the appointed time the sheriff of 
the county in which the mortgaged premises are located is required to sell at public 
auction to the highest bidder.5* Thereafter only thirty days are allowed for redemp- 
tion by the mortgagor, junior lienors having no right to redeem. At the end of the 
thirty days a deed issues and the foreclosure is complete. Speed is further assured 


57 §31(a), appendix, infra. ** §33(a), appendix, infra. 
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by closely restricting the mortgagor’s remedy to attack the foreclosure proceedings” 
or to take action to have the sale set aside.®° Few states offer a more expeditious 
method though some do not require as much as ninety days’ notice or allow any 
redemption. On the whole the act should appeal strongly to mortgagees. 

However, even the viewpoint of the mortgagee speed and cheapness are only two 
elements to be considered. A third element has to do with the title flowing out of 
the foreclosure. Apparently with this element in mind there has been provided an 
optional court procedure for confirmation of the foreclosure sale.*1 This raises the 
query: If a court procedure is necessary or desirable to confirm the sale and to settle 
the title, what has been gained over a court action to foreclose? The answer may be 
that in the great majority of instances it would be unnecessary to resort to such an 
action but that in those instances where it may appear to be desirable the remedy has 
been provided. 

Viewed as a whole, the act provides the mortgagee with a remedy designed to 
permit him to acquire the mortgaged premises in the event of a default with little 
motion, in a short time, at trifling expense, free from subsequent attack. This very 
circumstance might, however, furnish an incentive to a mortgagor having no other 
remedy to institute a counter offensive by way of a suit at law for damages against 
the mortgagee for alleged irregular or wrongful extra-judicial foreclosure.®* A jury 
in such a suit might be inclined to give the plaintiff-mortgagor the benefit of any 
doubt in connection with controverted issues of fact. It is true that Section 31 of 
the act relieves the mortgagee from an action for damages for failure to mail notice 
of the foreclosure sale to each person actually known to him to have an interest in 
the real estate covered by the mortgage. But this is the only exemption from such 
action provided for. There might be omissions by a mortgagee to comply with other 
provisions of the proposed act, and a number of different combinations of circum- 
stances might arise which would afford an opportunity for a mortgagor, whose 
property had quickly been lost beyond recall as a result of the extra-judicial fore- 
closure sale, to commence an action at law against the mortgagee for damages. Any 
advantages of speed and economy might be lost to a mortgagee who found himself 
forced to defend such an action. 


From the Standpoint of the Mortgagor 


One of the provisions likely to appeal to mortgagors is designed to prevent un- 
conscionable deficiency judgments against mortgagors and to compel mortgagees to 
credit mortgagors with the value of the premises acquired through foreclosure.®* 
During recent years many bills have been introduced in state legislatures seeking this 
end, for the flood of mortgage foreclosures disclosed many situations where mort- 
gagors lost their properties at prices far below values and then found themselves 


 §§32, 34(b)(c), appendix, infra. © §34, appendix, infra. 

* §35, appendix, infra. ® See note 54, supra. 

® As to the validity of such provisions under the Pennsylvania constitution, see Pennsylvania Co. for 
Insurances, etc. v. Scott, 329 Pa. 534, 198 Atl. 115 (1938). 
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subject to judgments for large portions of the mortgage debt.6* To meet this 
situation Section 36 of the proposed act limits the mortgagee’s right to a deficiency 
judgment after sale. The amount of a judgment which may then be recovered is not 
governed by the difference between the mortgage debt and the sale price of the 
property, but by the difference between the mortgage debt, plus statutory costs and 
expenses, and the fair market value of the property at the time of the foreclosure sale. 
However, other sections seem to offer a method by which the mortgagee may escape 
the effect of the provisions of Section 36. He may first sue at law and obtain a judg- 
ment against the party personally liable on the mortgage debt and have an execution 
issued. If the execution is returned unsatisfied in whole or in part, the mortgagee 
may then foreclose by exercise of the power of sale.*° Under such circumstances the 
mortgagee would have had his judgment at the outset, the amount of his bid would 
not be affected thereby, and it would be unnecessary for him to proceed after sale 
for a deficiency under the provisions of Section 36. 


It may also be noted that it is possible for a mortgagee to obtain an allowance for 
attorney’s fees as a part of the costs in an action for a deficiency under Section 36, or 
by application for a deficiency judgment in connection with a proceedings to confirm 
the foreclosure sale under Section 35.°° 


Limitations upon Mortgagors’ Access to Courts of Equity 


From the viewpoint of the mortgagor, one important feature of the proposed act 
is the limitation which it fixes upon the time within which he may resort to a court 
to protect his rights or assert his contentions. In order to obtain a judicial determina- 
tion concerning matters which warrant the court in enjoining a foreclosure sale in 
the first instance, and these would appear to include such vital questions as the 
validity or existence of the mortgage foreclosed, the existence of a breach warranting 
foreclosure, any matters which would preclude foreclosure, or sufficiency of the 
notice of sale, he must file his action prior to the date of sale fixed in the mortgagee’s 
statutory notice.°* After that date all such matters are barred, even in an action to 
set aside the sale, for in an action to rescind, the mortgagor may draw in question 
only irregularities occurring at the sale. He is not entitled to any relief which he 
might have obtained by a petition for injunction prior to sale. The purpose of these 


“See e.g., Ariz. Rev. Cope (Courtright, Supp. 1936) §2324; Idaho Laws 1937, c. 31, p. 42; N. J. 
Rev. Stat. (1937) 2:65-2 et seq.; N. Y. Civ. Prac. Acr (Cahill, 1937) §1083a; N. C. Cope (Michie, 
1935) §§2593(b-d). From 1917 to 1921 the Illinois law provided for the issuance of a certificate of 
indebtedness upon the entry of a foreclosure decree and the passage of the statutory period for redemption 
before the foreclosure sale occurred. Largely because of the small bids made, and the corresponding large 
deficiencies when sales occurred from which no redemption was possible, the act was repealed after a 
short trial and the former practice reestablished of holding sales shortly after decree, having the court 
confirm or disaffirm the sale, and providing for redemption from the sale, not from the mortgage debt. 
Inu. Rev. Stat. (1937) ¢. 77, §16 et seq. 

® §30, appendix, infra.  §38 (last sentence), appendix, infra. 

* It would seem, in fact, that this petition must be filed more than ten days prior to the date fixed for 
sale, since its prayer is for an order requiring the mortgagee to show cause within ten days from date of 
the order why the sale shall not be enjoined, and the return date of the order to show cause must be a 
date prior to the date of the foreclosure sale. 
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provisions appears to be to compel the mortgagor, who desires to institute court 
action, to proceed promptly, but are they so effective for the mortgagee as to be 
unduly harsh on the mortgagor? 

In order to test the practical operation of these provisions assume the existence of 
a small principal balance on a mortgage which has been four-fifths paid, upon which 
by the terms of the documents neither principal nor interest is in default, nor any 
other breach exists, and with the mortgagor in the occupancy of the mortgaged 
premises. Although no payment is in default, the mortgagee prepares, records and 
publishes a statutory notice of foreclosure sale in accordance with Section 31 of the 
proposed act, omitting, however, to mail notice of the sale to the mortgagor, who 
has no knowledge of the foreclosure proceedings thus set in motion. Unknown to 
the mortgagor the sale is held on the date fixed and the property sold. No further 
action is taken until thirty days after the sale has expired when the purchaser obtains 
and records a certificate of sale, or deed. Seven days later the purchaser obtains an 
ex parte order under Section 37(d) for possession and the mortgagor first learns of 
the proceedings when the sheriff appears with a writ of assistance and evicts him. 

Although no default under the mortgage existed and although the mortgage debt 
had been four-fifths paid and the balance was not due, under the language of the 
act the mortgagor would have no remedy. If all of the provisions of the act are valid 
he would be in a difficult position. The ninety-day period for notice having expired 
he could not thereafter question the right of the mortgagee to foreclose. The thirty- 
day period for redemption having expired he could no longer redeem. And even 
though the whole unfortunate affair was due to the mortgagee’s plain failure to 
mail him notice the mortgagor would still be without a remedy under the act, for 
while the act provides for the mailing of notice to all persons actually known to have 
an interest in the mortgaged premises a proviso to Section 31 negatives the effective- 
ness of the provision by providing that “failure to mail such notice shall not 
invalidate the foreclosure nor be grounds for any action in damages.” Even had he 
learned of the sale within thirty days after it occurred and within that time com- 
menced an action to rescind under Section 34, yet he could not in such action to 
rescind have raised any question concerning either failure to mail notice, or the 
existence of a breach of his covenant to pay, because those were questions which he 
might have raised by a petition to enjoin before the sale®* and the action to rescind 
does not afford to the mortgagor any relief which was available to him “prior to the 
foreclosure sale.”*® 

The illustration given may be varied, it seems, with the same unfortunate result 
to the mortgagor. He may never have executed the alleged mortgage, or his real 
estate may not have been, in fact, subject to it.7° Yet it seems that a mortgagor who 
remains in ignorance of the proceedings until after the deed issues, though guilty of 


* §32, appendix, infra. © §34(c), appendix, infra. 
™ Relief on such grounds, it seems, would clearly have been available to the mortgagor prior to the 
foreclosure sale. §34(b)(c), appendix, infra. 
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no fault of his own, would be barred, under the provisions of the proposed act, from 
applying to a court for a restoration of his property. 


Notice to Mortgagor of Foreclosure Sale 


The question of notice is particularly troublesome."! Possibilities as to provisions 
for notice vary from no requirement of notice to the personal service of notice on all 
parties interested some period in advance of the sale. Other alternatives are the 
California plan of permitting the parties entitled to notice to record the address to 
which they desire notice sent and requiring notice to be mailed to all such ad- 
dresses,"* or the plan of requiring a short notice if the mortgagor is personally served, 
a much longer period to elapse if he is not served, thereby decreasing the possibilities 
of a foreclosure sale without his knowledge. 

If notice is not mailed, the mortgagor must acquire notice of the proceedings, if 
at all, either through (1) the notice which the mortgagee is required to record, or 
(2) the publication which the mortgagee is required to make in a newspaper of 
general circulation published in the county where the real estate is situated.”* It is 
not at all unlikely, especially in the larger cities, that neither of these notices would 
actually come to the attention of the mortgagor during the short period within which 
he is permitted, under the proposed act, to apply to the court for relief. 

‘However, the problem here presented cannot be solved merely by answering the 
general question of whether it is necessary or desirable that the mortgagor be given 
actual notice in case of foreclosure by power of sale. Under the proposed act the 
question of notice is so intimately tied up with the short time limitation placed upon 
the mortgagor’s right to apply to a court for a determination of his rights, that the 
real inquiry is whether the proposed act provides a method of procedure by which 
the mortgagor’s property may be summarily taken from him by extra-judicial pro- 
ceedings without any reasonable likelihood that the mortgagor will, as a practical 
matter, have an opportunity to obtain any judicial hearing either before or after the 
event. The ordinary question of notice to the mortgagor in cases of foreclosure by 
power of sale does not present the same difficulty. The accompanying limitation 
period within which the mortgagor may seek relief, if there is such a limitation 
statute, ordinarily is long enough to give the mortgagor a reasonable opportunity to 
learn what has happened and apply for judicial relief"* and courts of equity usually 
have been liberal in awarding the mortgagor relief against wrongful or improper 
exercise of the power of sale."° Under circumstances where want of notice to the 
mortgagor of the foreclosure sale cannot reasonably operate to bar him, as a practical 

™In a note appended to §16 A of the 1927 proposed act, dealing with notice of the foreclosure sale 
under power contained in the mortgage, the Commissioners say: “This section has caused more difficulty 
than any other, and in each draft it has been changed.” Draft of Uniform Act of 1927, p. 33. 

™ Car. Civ. Cope, §2924b (Cal. Stat. 1933, p. 1670). 

8 §31, appendix, infra. ™See 41 C. J. (1926) 1030. 

See, in general: 3 Jones, MortGaGEs §2330 et seq., §2451 et seq.; 41 C. J. 1024 et seq. In 3 Jones, 
MortoacEs §2330, the general rule is stated: “If in any case it is attempted to pervert the power from its 


legitimate purpose, and to use it for the purpose of oppressing the debtor, or of enabling the creditor to 
acquire the property himself, a court of equity will enjoin the sale, or will set it aside after it is made.” 
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matter, from applying for judicial relief, the matter of notice is not so material. In 
fact there may be considerations why a statute providing for foreclosure by power of 
sale need not make the giving of personal notice to the mortgagor mandatory,”® at 
least as to properties other than homesteads or possibly agricultural properties. 
Under a statute making notice mandatory failure to give notice might be held to 
void the sale"? and since the question of whether such notice had or had not been 
given in any particular case would necessarily be a matter resting in parol, not de- 
terminable from the public records, the result would be that titles coming through 
such foreclosure sales conducted under such a statute might be clouded and rendered 
uncertain.” But where, as under the proposed act, provisions making actual notice 
to the mortgagor unnecessary are interwoven with other provisions which fix so 
short a time limit upon the mortgagee’s right to apply to the courts for relief that 
want of notice is, as a matter of practical effect, equivalent to no right to a judicial 
hearing, then a different situation is presented. 

The features of the proposed act just mentioned would seem to be sufficient to 
raise a question as to the act’s constitutionality.7® But regardless of questions of con- 
stitutionality, mortgagors may well urge that the provisions limiting to such a short 
period their right to apply to the courts for relief, when considered in connection 
with the absence of any requirements reasonably calculated to afford them any actual 
notice within the time in which they are compelled to apply for relief, renders the 
proposed act harsh and oppressive. 


Actions to Enjoin or Rescind the Foreclosure Sale 


Even where a mortgagor learns of contemplated improper foreclosure proceedings 
before it is too late to file a petition under Section 32 to enjoin the foreclosure sale, 


% Draft of Uniform Act of 1927, note to §16 A, p. 33. 

™ Hunt v. Boyce, 176 Ark. 303, 3 S. W. (2d) 3342 (1928). 

™ A statute which does not require such notice is not, for that reason alone, in violation of the due 
process and equal protection clauses of the Fourteenth Amendment to the Federal Constitution. Scott v. 
Paisley, 271 U. S. 632 (1926). This case does not, however, consider the effect of such a provision coupled 
with a time limitation upon the right of the mortgagor to be heard of the character found in the proposed 
act. 

In 2 Cooley, ConstirutionaL Limitations (8th ed. 1927) 763, 764, it is said: “It has consequently 
been held that a statute which, after a lapse of five years, makes a recorded deed purporting to be 
executed under a statutory power conclusive evidence of a good title, could not be valid as a limitation 
law against the original owner in possession of the land. Limitation laws cannot compel a resort to legal 
proceedings by one who is already in the complete enjoyment of all he claims.” See Groesbeck v. Seeley, 
13 Mich. 329 (1865); Martin v. White, 53 Ore. 319, 100 Pac. 290 (1909); People v. Simon, 176 Ill. 165, 
52 N. E. 910, 915 (1898); Gilman v. Tucker, 128 N. Y. 190, 28 N. E. 1040 (1891). But cf. Fitger v. 
Alger, Smith & Co., 130 Minn. 520, 153 N. W. 997 (1915); Leffingwell v. Warren, 67 U. S. 599 (1862); 
American Land Co. v. Zeiss, 219 U. S. 47 (1911). Some state constitutions preclude the legislature from 
depriving courts of equity of any part of their jurisdiction. Howell v. Moores, 127 Ill. 67, 19 N. E. 863 
(1889); Stephens v. C. B. & Q. R. R., 303 Ill. 49, 135 N. E. 68 (1922); German Nat. Bank v. Moore, 116 
Ark. 490, 173 S. W. 401 (1915). It may be said, however, that the proposed act does not purport to 
deprive courts of equity of jurisdiction, but rather to limit the time within which application must be 
made for relief. A limitation statute, however, is void if the period allowed is unreasonably short. Lamb 
v Powder River Live Stock Co., 132 Fed. 434 (1904). And see Bell v. Union Planters Bank & Trust Co., 
158 Miss. 486, 130 So. 486 (1930); 12 C. J. 978, 979. With reference to a further constitutional question 
relating to amendment of other separate statutes concerning practice and limitations, compare Brooks v. 
Hatch, 261 Ill. 179, 103 N. E. 745 (1913), with State v. Milauskas, 318 Ill. 198, 149 N. E. 294 (1925). 
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or to commence action under Section 34 to rescind, the proposed act contains some 
provisions which may deter, or even effectively preclude him from seeking a judicial 
determination of his rights in connection with the mortgage, or foreclosure sale. 

For one thing, the mortgagor must face the contingency of paying the mort- 
gagee’s attorney’s fees if he is unsuccessful in an action to enjoin under Section 32. 
If the judicial hearing were contested and long drawn out, as might well be the case, 
especially if there were an appeal, the attorney’s fees which the mortgagor would be 
compelled to pay, if ultimately he should be unsuccessful, would amount to a con- 
siderable sum. 

Another provision requires the mortgagor to advance a certain sum in cash, or 
in any event a bond, as a condition to his right to a judicial hearing. Section 32 
requires the mortgagor, as a condition precedent, to pay into court the sum of $250, 
or a sum equal to one-tenth of the unpaid balance of the obligation “set forth in the 
statutory notice of foreclosure sale,” whichever is less, or to furnish a bond in like 
amount satisfactory to the court. If the mortgagor is unsuccessful, such sum so to 
be paid into court or secured by bond, is to be paid to the mortgagee and applied by 
the mortgagee on account of his costs and his attorney’s fees, and the balance is to 
be applied in reduction of the unpaid amount of the obligation. Section 32, it is 
true, provides that the court “may approve a smaller sum, or bond.” The obvious 
purpose, however, of the act is to indemnify the mortgagee against any loss by reason 
of costs and attorney’s fees if the mortgagor is unsuccessful in the litigation. Litiga- 
tion of this character, especially in urban areas, would not need to be extended to 
any great length in order for the mortgagee to incur attorney’s fees to the extent of 
$250. Consequently the court could not, unless it were to ignore the avowed purpose 
of the act, give the mortgagor much relief by way of reducing the amount to be 
deposited or the amount of the bond. A small home owner might find it impossible 
on short notice to raise the cash which he would be required to advance as a condi- 
tion precedent to his right to be heard. And so far as the bond is concerned, a 
mortgagor who could not raise the cash required obviously would have great diffi- 
culty in finding any responsibile surety who would execute a bond obligating him 
to pay the mortgagee’s attorney’s fees in what might well be extensive litigation. 

A mortgagor who institutes an action to rescind the foreclosure sale may thereby 
waive any right to redeem within the thirty-day period. Under Section 34(a), it is 
provided that in the mortgagor’s action to rescind the provisions of the laws of the 
State “with respect to the commencing of proceedings in equity shall be complied 
with.” This would mean the filing of a formal bill or complaint and the service of 
process. It is highly unlikely that such a proceeding could be brought to a final 
determination within the short period of thirty days, regardless of how diligently 
prosecuted. If the suit was not terminated within that period and the court’s decision 
were adverse to the mortgagor the period within which he might have redeemed 
would have expired. Section 35(e) of the proposed act unconditionally requires a 
mortgagor to redeem within thirty days, if he is to exercise that right. The practical 
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effect would be to compel a mortgagor to choose between the right to redeem and 
an action to rescind. 

The thirty-day period after sale allowed the mortgagor to redeem may deter a 
mortgagor from defending a petition by the mortgagee or purchaser to confirm a 
foreclosure sale under Section 35. This section also requires compliance with usual 
chancery procedure when the mortgagee or purchaser brings an action to confirm. 
Again there is little likelihood that such a proceeding could be brought to a final 
conclusion within thirty days after sale. So here also the mortgagor has to choose 
between defending such an action or redeeming within the thirty days, thereby 
waiving any defense which he might have. 


Redemption 

Section 35(e) requires the mortgagor who redeems to tender to the sheriff, within 
thirty days after the foreclosure sale, not the foreclosure sale price, but “a sum 
equivalent to the unpaid balance of the obligation plus all costs and expenses,” and 
a small sheriff's fee for executing a certificate of redemption. In effect this is a pro- 
vision for redeeming from the debt even after sale, instead of redeeming from the 
sale. It would seem to be a reversal of the generally existing policy of encouraging 
redemptions. For one thing, if mortgaged premises worth less than the mortgage 
debt were sold to the mortgagee even for their then full market value the mortgagor 
and those claiming under him could not redeem by paying the full value of the 
property, but only by paying the full mortgage debt and attendant costs. For 
another, if a stranger became the purchaser at a price less than the mortgage debt, 
neither the mortgagor nor anyone claiming under him could redeem without paying 
both the sale price and the deficiency remaining due to the mortgagee. 

The disposition to be made by the sheriff of such redemption money is not clearly 
covered by any express provision of the act. Presumably the intention is that the 
sheriff should hold moneys paid at the foreclosure sale until the redemption period 
has expired, and if redemption is made account to the purchaser in connection with 
moneys which had been paid at the sale and dispose of the redemption money on 
the theory that it was paid for the benefit of the mortgagee. 


The Position of Parties with Subordinate Interests 

One interesting aspect of the act is that a junior mortgagee or lienor has no right 
to redeem.®° 

Disputes may arise between the mortgagee and third parties having an interest 
in the premises subordinate to the mortgage as to the amount due, the validity of the 
lien of the mortgage being foreclosed, and like matters. Section 32, relating to the 
enjoining of the foreclosure sale, requires the deposit of cash or a bond, the amount 
of which may be applied on costs, attorney's fees, and in reduction of the mortgage 

® §35(e), appendix, infra. Under Article I of the proposed act, a “mortgagor” is defined to mean the 


Person who has executed a mortgage or whose interest in the mortgaged pees | is subject to the mort- 
gage “excluding junior mortgagees and lienors.” 
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debt, if the petitioner is unsuccessful. Section 34(c) provides that the remedy of in- 
junction provided in Section 32 “is the only remedy by which a mortgagor may 
prevent a foreclosure sale.” However, junior mortgagees and lienors are not included 
within the definition of mortgagor. Therefore equity might very well hold that the 
act did not expressly deny it the right to permit junior mortgagees and lienors to 
proceed to enjoin the sale by ordinary suit in equity, and that they might proceed to 
enjoin a sale either (1) by ordinary suit or (2) by proceeding under Section 32, at 
their election. But other third parties, except junior mortgagees or lienors who are 
excluded from the definition of “mortgagor,” would seem to be precluded from 
asserting this position because they fall within the express provisions of Section 34(c). 
It is difficult to see why a third party—as, for example, a lessee—who is not liable for 
payment of the mortgage debt but whose rights might be adversely affected by a 
foreclosure, should be required to pay the moneys, or furnish the bond required 
under Section 32, as a condition precedent to his right to be heard as to the existence 
of the alleged mortgage, whether it has been validly executed, whether it takes 
precedence over his rights, or whether the real estate is subject to such an alleged 
mortgage. Yet under the language of the proposed act it seems that the only third 
parties who might rely upon the ground above mentioned to claim immunity from 
the provisions of Section 32 would be junior mortgagees or lienors. 

Section 34(b), however, is more comprehensive. It provides that unless an action 
to rescind under the act shall have been commenced within thirty days after the date 
of the foreclosure sale “no action or proceeding at law or in equity shall be begun by 
any person in any court of this State to rescind or set aside a foreclosure sale con- 
ducted under the provisions of this article or to rescind, set aside or modify any 
certificate of such foreclosure sale.” All parties, including junior mortgagees and 
lienors, are included within the language of Section 34(b). Consequently, a junior 
mortgagee or lienor who remained in ignorance of the foreclosure sale for thirty 
days after it had been held, would be in the same predicament as a mortgagor who 
suffered a like misfortune. It seems that under the proposed act the right to their 
day in court would be gone. 

If a mortgagee or purchaser takes affirmative action under Section 35 to have a 
sale confirmed, and persons with interests subordinate to the mortgage foreclosed 
are made parties defendant, it appears that the court is authorized to charge such 
defendants with the mortgagee’s or purchaser’s attorney’s fees, if he is successful.®* 
And if any party with an interest subordinate to the mortgage being foreclosed seeks 
to defend by petition to enjoin under Section 32, or by action to rescind under 
Section 34, he may, if unsuccessful, be compelled to pay the mortgagee’s attorney’s 
fees. 

The provisions of the proposed act will probably have the practical effect of dis- 
couraging, to some extent, junior mortgage financing. 


* §38(b) (last sentence), appendix, infra. 
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Statutory Form oF MortcacE 


The act provides a short statutory form of mortgage containing twelve covenants 
of the mortgagor, each expressed in a few words. Thereafter, various phrases em- 
bodied in the form of mortgage are given extended meanings. The principal object 
is to lessen recording expense. While the object sought to be attained is desirable, 
yet the provisions may prove to be a subject productive of controversy. The device 
of giving a statutory construction to words used in instruments of conveyance is not 
new and frequently is to be found.*? But from the viewpoint of the mortgagor it 
may be urged that the short form under consideration is subject to the criticism 
that the extended meanings are not indicated by or apparent from the words actually 
used. There has always been considerable prejudice against the use of “fine print” in 
contracts, and the same principle underlying that objection might here lead to strong 
opposition on the ground that even the closest examination of the short form itself 
would not reflect the actual burdens imposed by the extended meanings. The 
statutory meanings given by the proposed act to the various clauses of the statutory 
form are long and very comprehensive. Thus the covenant of the mortgagor “to 
pay all taxes” is given an extended meaning which is elaborated into twenty-two 
lines of printed matter. Likewise, the obligation to insure is enlarged into five 
lengthy paragraphs. “The mortgagor hereby mortgages to the mortgagee” is elab- 
orated to mean “that the mortgagor, for valid consideration, grants, bargains, sells, 
releases and conveys” the mortgaged premises, “including all homestead and dower 
rights.” Most state statutes already construe the effect of using “grant, bargain and 
sell” in a conveyance, and have specific and sometimes rigid provisions relative to the 
conveyance or waiver of homestead or dower rights, so that in many states questions 
of repeal of existing statutory provisions by implication would be present were the 
act to be adopted in its present form. But those are matters of the legislative draft- 
manship which can be solved. It seems that ground for possible opposition might be 
minimized by making the statutory meanings less comprehensive or by expanding 
the provisions of the statutory form if necessary to afford a more complete index to 
the statutory meanings given the various clauses. 

The act also gives the extended meanings to the words set forth, whether they 
are used in the statutory short form of mortgage, or in any other mortgage. The 
wisdom of this also may be the subject of debate. Parties might, without any inten- 
tion or wish to adopt the statutory mortgage and the meanings set forth in the act, 
happen to use the common clauses mentioned or words of equivalent import, and 
the effect would seem to be to give their mortgage, under those circumstances, a 
meaning which it was not supposed nor intended that it should have. It would seem 
that such a result could be prevented by modifying the proposed act to confine the 
expanded meanings to the statutory form of mortgage and by incorporating in such 
form a further proviso that when used they should have the statutory meanings set 
forth in the act. 


™ See, ¢.g., Int. Rev. Stat. (1937) c. 30, §§7-10. 
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Tue Score or a Unirorm Law 


In addition to the matters above presented the act contains a large amount of 
detail as to procedure and as to forms and the precise words to be used in filling them 
out. It covers practically every minute item from the drafting of a mortgage to the 
last act to be performed in connection with its release or foreclosure. This method of 
draftsmanship may be subject to two criticisms: one that it imposes risks attendant 
upon variations from the precise words and directions of the act, and the other that 
uniform legislation should not attempt to deal too much with details of procedure. 
General common law rules governing mortgages and foreclosures, and this includes 
foreclosures by power of sale as well as by suit, have been worked out and generally 
established in the United States through more than a century of court decisions.** 
These precedents are so numerous as to furnish a fairly reliable guide as to matters 
of procedure, and they leave the law flexible enough to allow some “play in the 
joints” to cover any unusual state of facts which may arise. It is difficult for the 
human mind to foresee all these contingencies. To attempt to do so and to codify 
the rules of procedure in minute detail may require the courts to commence on a 
new course of construction and interpretation of the code provided. Meanwhile 
litigants and lawyers remain in uncertainty. Legislatures must correct mistakes and 
inconsistencies which actual cases can, and likely will, disclose. 

Where many subjects are combined in one act there always is danger that opposi- 
tion to parts may cause rejection of the whole. The main features of the act are two 
—destruction of long redemption periods and the simplification of foreclosures. 
Elimination of either feature may defeat the whole purpose of the act, but it has 
been suggested in the National Conference of Commissioners on Uniform State 
Laws that possibly greater progress in foreclosure procedure could be obtained 
through a series of acts, one providing a statutory form of mortgage and its construc- 
tion, and others seeking to improve the existing foreclosure mechanisms, legalizing 
sales under powers, revising redemption laws and fixing limitation periods for 
attacking foreclosure sales. 

The difficulties of the problem cannot be minimized nor can the solution be 
found overnight. The work of the drafting committee to date has stimulated thought 
and provoked discussion throughout the country. The studies made, the data com- 
piled, and the light shed by a nation-wide survey of the facts, are of inestimable 
value. The proposed act is still in a formative state, and only the most searching and 
critical examination can provoke the type of discussion and exchange of ideas neces- 
sary to bring forth the best possible final result. Out of the ensuing serious con- 
sideration the answer to a most difficult problem should appear, for it is apparent 
that some states have experienced reasonably satisfactory results in their mortgage 
foreclosure problems and others obviously unsatisfactory results. To the tireless 
work and enthusiasm of the members of the group which has undertaken leadership 
in seeking a solution the bar in particular, and the country in general, are indebted. 


® 41 C. J. 922 et seq. 
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Their task is a difficult one, but they have behind their efforts the cooperation and 
constructive help of all who seek improvements in foreclosure procedure. 


APPENDIX 


An important subdivision of the proposed act is Article IV, relating to foreclosure. 
The following are the principal provisions of this article as they appear in latest 
draft of the proposed act, obtained from the Sub-Committee on Law and Legislation 
of the Central Housing Committee in October, 1938. 


§30. Ricut or Sace. A mortgagee may foreclose a recorded mortgage, provided all assignments 
thereof have been recorded, by exercising the statutory right of sale in accordance with the provisions of 
this article. Such statutory right of sale is irrevocable and shall not be suspended or terminated by death 
or incapacity. When a mortgage creates a power of sale or a right of sale or when a mortgage provides 
that it shall be enforced in accordance with the provisions of this act or when the parties to a mortgage 
have agreed in a recorded writing that such mortgage shall be enforced in accordance with the provisions 
of this act, a mortgagee may exercise the statutory right of sale prescribed by this act; provided, that any 
covenant of the mortgage has been breached and that no action or proceeding is pending at law or in 
equity to recover any part of the obligation secured by the mortgage; or provided, that an execution upon 
a judgment for any part of the unpaid balance of an obligation secured by the mortgage has been re- 
turned unsatisfied in whole or in part. Any attempted exercise of the right of sale shall not exhaust the 
right of sale until the title to the property described in the mortgage has effectively passed as a result of 
such foreclosure sale. 

§31. Srarutory Notice oF Forectosure Sate. a. In order to foreclose a mortgage under the pro- 
visions of this act, the following form of statutory notice of foreclosure sale shall (1) be recorded in each 
county in which the real estate covered by the mortgage to be foreclosed is situated at least 90 days prior 
to the date of the foreclosure sale fixed in the notice of foreclosure sale, (2) be published once a week for 3 
successive weeks, prior to the foreclosure sale, the first publication to be not more than 30 days prior to 
the date of the foreclosure sale in a newspaper printed in the English language of general circulation and 
published in the county in which the real estate covered by the mortgage is situated (and if the real 
estate is situated in more than one county, in each of the counties in which the real estate is situated) and 
if no such newspaper is published in any such county, the publication shall be in a newspaper or news- 
papers printed in the English language of general circulation in each of such counties, and (3) not less 
than 60 days prior to the date of the foreclosure sale, be mailed to each person actually known to the 
mortgagee to have an interest in the real estate covered by the mortgage; provided, that failure to mail such 
notice shall not invalidate the foreclosure nor be grounds for any action in damage: [Here follow the 
statutory form of notice of foreclosure sale, and subsections b and c, relating to adjournment of the fore- 
closure sale and cancellation of notice of such sale by the mortgagee.] 

§32. Enyoininc Forectosure Sate. After the statutory notice of foreclosure sale prescribed in this 
article shall have been recorded and filed, as required by this article, and before the date of the foreclosure 
sale, any person having an interest in the real estate covered by the mortgage being foreclosed or obligated 
upon the obligation secured by the mortgage may file a verified petition in any court for the county in 
which the foreclosure sale is noticed to be held, in term or in vacation, for an order requiring the mort- 
gagee to show cause within 10 days from the date of said order why the foreclosure sale shall not be 
enjoined; provided, however, the return date of said order to show cause shall be a date prior to the 
date of the foreclosure sale. In the event that the court issues such: order to show cause, the same shall 
operate as a temporary order restraining the mortgagee and all other persons from conducting the fore- 
closure sale until the court shall either enjoin such foreclosure sale or dissolve such order to, show cause 
in accordance with the merits of the case. The petition shall set forth facts sufficient to support aa 
injunction. 

The petitioner shall also pay into court the sum of $250 or a sum equivalent to one-tenth of the unpaid 
balance of the obligation set forth in the statutory notice of foreclosure sale, whichever is less, or furnish 
a bond in like amount, satisfactory to the court, to be held by the court pending the termination of the 
cause. The court may approve a smaller sum or bond to be deposited. On the return day of said order 
to show cause, the court, in term or in vacation, shall hear the interested parties and shall determine all 
of the rights of the parties in accordance with the merits of the case, and either enjoin the foreclosure sale, 
or dissolve the order to show cause and make such other and further orders as seem just and equitable. 
In the event the court shall dissolve the order to show cause, the petitioner shall pay the costs, as de- 
termined by the court, including reasonable attorneys’ fees, and the sum paid by the petitioner into court 
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or secured by petitioner’s bond shall be paid to the mortgagee and shall be applied by the mortgagee on 
account of the costs and attorneys’ fees, and the balance in reduction of the unpaid balance of the obliga- 
tion. In the event the court shall enjoin the foreclosure sale, the mortgagee shall pay the costs, and, after 
final determination of the cause, any sum paid into court by the petitioner shall be refunded to the peti- 
tioner and any bond given by such petitioner shall become void and shall be returned to the petitioner. 
In the event the court shall dissolve the order to show cause, the order dissolving the same shall designate 
the day and time of day at which the foreclosure sale shall be held, which day shall be the day fixed in 
the notice of foreclosure sale or within 10 days after the date of such order, whichever is later. 

§33. Forectosure Sate. a. Provided foreclosure sale shall not have been enjoined, the sheriff of the 
county in which the sale is to be held, at the place and the time of day and on the date fixed by the notice 
of foreclosure sale or by a court order in accordance with this article, shall sell at public auction to the 
highest bidder the mortgaged premises described in the notice of such foreclosure sale. Any person having 
any interest in the mortgaged premises or in the obligation secured by the mortgage, including the mort- 
gagor and the mortgagee, may bid for and purchase all or any part of the mortgaged premises at the 
foreclosure sale. . . . [Here follow subsections b and c, relating to conduct of sale.] ... After the 
foreclosure sale has become final in accordance with the provisions of this article, such proceeds of the 
sale shall be applied, first, to the payment of statutory costs and expenses, second, to the satisfaction of 
the unpaid balance of the obligation secured by the mortgage foreclosed, and the balance, if there be any 
surplus, shall be paid after 30 days from the date of the foreclosure sale into court for distribution to the 
original mortgagor, his successor in title, or other persons who may be entitled thereto. 

§34. Action To Rescinp ForecLosure Sate. a. Within (but in no event later than) 30 days after 
the date of a foreclosure sale conducted under the provisions of this article, an action to rescind such 
foreclosure sale may be commenced by petition to any court for the county where such foreclosure sale was 
held by any person having an interest in the foreclosed real estate or who is obligated under the obligation 
securing the foreclosed mortgage. The provisions of the law of this State with respect to the commencing 
of proceedings in equity shall be complied with. Such petition shall allege each specific violation of this 
act which the petitioner deems to have occurred at the foreclosure sale. If the court, in term or in vacation, 
shall find that the provisions of section 33 of this act have not been complied with or that the sale was 
otherwise irregular, the court, in term or in vacation, as expeditiously as the ends of justice permit, shall 
enter a final order rescinding the foreclosure sale. If the court shall find that such provisions have been 
complied with and that the foreclosure sale was regular in all respects, the court, in term or in vacation, 
as expeditiously as the ends of justice permit, shall enter a final order confirming the foreclosure sale. 
An order rescinding a foreclosure sale may be recorded by the mortgagor in each place where the fore- 
closed mortgage was recorded. Upon the entry by the court of such order rescinding the foreclosure sale, 
the mortgage shall be revived as though no notice of foreclosure sale had been given and no foreclosure 
sale conducted; but no such order shall prevent the mortgagee thereafter from again exercising the right 
of sale in accordance with the provisions of this article. 

b. Unless an action to rescind a foreclosure sale conducted under the provisions of this article shall 
have been commenced within 30 days after the date of the foreclosure sale, no action or proceeding at law 
or in equity shall be begun by any person in any court of this State to rescind or set aside a foreclosure 
sale conducted under the provisions of this article or to rescind, set aside or modify any certificate of such 
foreclosure sale. 

c. The remedy of injunction provided in section 32 of this act is the only remedy by which a mort- 
gagor may prevent a foreclosure sale from being conducted under the provisions of this act. The action 
ta rescind a foreclosure sale shall not afford to the mortgagor any relief which was available to the 
mortgagor prior to the foreclosure sale. Such action to rescind shall be limited by the courts of this State 
to violations of law in connection with the foreclosure sale. 

§35. PrtITION For CONFIRMATION OF FoRECLOsURE SALE. a. Within (but in no event later than) 30 
days after a foreclosure sale conducted under the provisions of this article, the mortgagee or the purchaser 
may file a petition in equity in a court for the county where such foreclosure sale was held, for the con- 
firmation of the foreclosure sale. The provisions of the laws of this State with respect to the commencing 
of proceedings in equity shall be complied with in all proceedings under this section. The petition shall 
set forth facts which show compliance with the provisions of section 33 of this act with respect to the 
conduct of the foreclosure sale. If the court, in term or in vacation, shall find that the provisions of this 
act with respect to the foreclosure sale set forth in section 33 of this act have been complied with at the 
foreclosure sale and that the foreclosure sale was regular in all respects, the court, in term or in vacation, 
as expeditiously as the ends of justice permit, shall enter a final order confirming the foreclosure sale. 
If the court shall find to the contrary, the court, in term or in vacation, as expeditiously as the ends of 
justice permit, shall enter a final order rescinding the foreclosure sale, with the effect provided in this 
article. Any such order confirming the sale may be recorded by the petitioner in each place where the 
foreclosed mortgage was recorded. 
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b. If a petition for confirmation of foreclosure sale shall be made in accordance with the provisions 
of this section by the mortgagee, said petition may, at the option of the mortgagee, include an application 
for deficiency judgment as otherwise provided in this article. 

c. The proceeding provided by this section shall be limited by the courts of this State to the determina- 
tion of whether there have been violations of law in connection with the foreclosure sale. Such proceeding 
shall not afford to the mortgagor any relief which was available to the mortgagor prior to the foreclosure 
65 * * * * * * 

e. If, within 30 days after a foreclosure sale conducted under the provisions of this article, the mort- 
gagor tenders to the sheriff, in cash, a sum equivalent to the unpaid balance of the obligation plus all costs 
and expenses and the additional sum of Two and One Half Dollars as a fee for executing the certificate 
of redemption, the sheriff shall issue a certificate of redemption to the mortgagor in the following form: 
[Here follows the statutory form of redemption certificate.] . . . 

Such certificate of redemption shall have the same force and effect as to the mortgage redeemed as if 
the mortgagee therein had executed and delivered to the mortgagor a satisfaction in the form set forth in 
subsection c of section 23 of this Act. 

§36. Dericiency JupcMENT. a. If at the foreclosure sale the mortgaged premises do not sell for a 
sum sufficient to satisfy the unpaid balance of the obligation secured by the mortgage plus statutory costs 
and expenses, the mortgagee may enforce the note evidencing the obligation for the deficiency, by a peti- 
tion for confirmation of the foreclosure sale and by praying for the deficiency, within 30 days after the 
date of the foreclosure sale, or by an action on the mortgage note, if brought after 30 days after the date 
of the foreclosure sale, and in support of such petition or complaint shall make an affidavit that in the bona 
fide judgment of the mortgagee the mortgaged premises were sold at foreclosure sale for the fair market 
value of such premises, and that the mortgaged premises did not then have a fair market value at least 
equal to the unpaid balance of the obligation plus statutory costs and expenses, If an action to rescind 
a foreclosure sale is commenced in accordance with the provisions of this article, the mortgagee may peti- 
tion in a cross bill for a deficiency judgment in accordance with the provisions of this section. If the 
purchaser shall file a petition for confirmation of foreclosure sale in accordance with the provisions of this 
article, the mortgagee may petition by intervention for a deficiency judgment in accordance with the 
provisions of this section. No suit or other action on the mortgage note to obtain a deficiency judgment 
shall be entertained by any court of this State, unless brought within 6 months after the date of the 
foreclosure sale and in accordance with the provisions of this section. 

b. If the obligor shall fail, after service of said petition or complaint upon the obligor, duly to appear 
and answer said petition or complaint, the court, in term or in vacation, shall enter judgment forthwith 
for the mortgagee for the amount of the deficiency. If the obligor shall duly appear and answer, the court 
hearing such matter, in term or in vacation, shall determine without the aid of a jury, unless, when under 
the constitution of this State he is entitled thereto, the obligor shall demand a jury, whether in accordance 
with the provisions of this section any deficiency judgment may be entered and the amount thereof. If 
the court shall determine that the mortgaged premises were sold at the foreclosure sale for an amount 
equal to or less than the fair market value thereof at the time of the foreclosure sale, the court, in term 
or in vacation, as expeditiously as the ends of justice permit, shall enter a judgment for the amount of 
the deficiency which shall be the difference between the fair market value of the mortgaged premises at 
the time of the foreclosure sale and the sum of the unpaid balance of the obligation plus statutory costs 
and expenses. If the court shall determine that the mortgaged premises were sold at the foreclosure sale 
for an amount greater than the fair market value thereof at the time of the foreclosure sale, the court, 
in term or in vacation, as expeditiously as the ends of justice permit, shall enter a judgment for the amount 
of the deficienéy which shall be the difference between the foreclosure sale price and the sum of the 
unpaid balance of the obligation plus statutory costs and expenses. 

* * * * * * 

§37. CERTIFICATE OF SALE. a. After 30 days have elapsed after the date of a foreclosure sale, except 
as hereinafter provided, the sheriff who conducted the foreclosure sale, if still in office, and otherwise his 
successor in office, shall execute and deliver to the purchaser at the foreclosure sale a certificate of sale in 
the following form: [Here follows the statutory form of certificate of sale.] . . . In the event an action 
to rescind a foreclosure sale has been commenced or a petition for confirmation of foreclosure sale has 
been filed in accordance with the provisions of this article, the certificate of sale shall not be executed until 
an order confirming the foreclosure sale has been entered by the court and such order has become final, 
and in no event until 30 days have elapsed after the date of the foreclosure sale. . . . 

c. A certificate of sale grants, bargains, sells, releases and conveys unto the person named therein as 
the purchaser forever, the mortgaged premises described therein, subject to any prior encumbrances or 
liens, together with the improvements, hereditaments and appurtenances thereunto belonging or in any 
wise appertaining, and all the estate, rights and interest of the mortgagee and mortgagor in and to the 
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mortgaged premises described in the foreclosed mortgage and of all other persons having any interest in 
the foreclosed mortgaged premises which were, at the time of the foreclosure sale, subordinate to the 
interest of the mortgagee therein, including all homestead and dower rights and all inchoate and con- 
tingent rights in and to said mortgaged premises, together with all fixtures and articles of personal 
property now or hereafter attached thereto or used in conjunction with said premises, to have and to 
hold the same unto said purchaser forever. Such certificate may be recorded in the same manner as 
deeds of real estate are recorded. 

d. After the expiration of 7 days from the date of recordation of a certificate of sale, it shall be the 
duty of the sheriff to place the record holder of the certificate of sale in possession of the premises described 
in the certificate of sale and it shall be the duty of any court of record of this State to which the sheriff 
or the record holder of the certificate of sale may apply in term or in vacation to issue forthwith such 
writs of assistance or other orders as shall enable the sheriff to perform the foregoing duty. Such writ 
or orders shall be issued ex parte and without notice upon the presentation by the sheriff of the recorded 
certificate of sale or a certified copy thereof... . 

§38. Srarutory Costs anp Expenses, a. Cost of foreclosure which shall be allowed to the mortgagee 
out of the purchase price on foreclosure sale are: 

(1) The amount actually paid to cover the cost of recording, mailing and publishing the notice of 
foreclosure sale. 

(2) The amount actually paid to the sheriff to cover all costs of the foreclosure sale. 

(3) The amount actually paid to the sheriff to cover the cost of the certificate or certificates of sale. 

(4) The amounts actually paid to place the certificate or certificates of sale on record, excluding the 
double charge for late recording prescribed in this article. 

b. Other costs and expenses (exclusive of attorneys’ fees for legal service in connection with court 
proceedings) shall in any event be allowed to the mortgagee in the following amounts: 

(1) When the unpaid balance of the obligation secured by the mortgage which is foreclosed is $500 
or less, $10. 

(2) When the unpaid balance of the obligation secured by the mortgage which is foreclosed is over 
$500 but not over $1,000, $20. . 

(3) When the unpaid balance of the obligation secured by the mortgage which is foreclosed is over 
$1,000 but not over $5,000, $50. 

(4) When the unpaid balance of the obligation secured’ by the mortgage which is foreclosed is over 
$5,000 and not over $10,000, $100. 

(5) When the unpaid balance of the obligation secured by the mortgage which is foreclosed is over 
$10,000 and not over $20,000, $150. 

(6) When the unpaid balance of the obligation secured by the mortgage which is foreclosed is over 
$20,000, 1 per cent of the unpaid balance of the obligation, but in no event in excess of $500. 

The court, in proceedings under sections 32, 34, 35 or 36 of this act, shall have power to allow as 
costs attorneys’ fees in such amounts as it shall deem just and equitable. 
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THE NEED FOR SPECIAL, SIMPLIFIED MECHANICS’ 
LIEN ACTS APPLICABLE TO HOME 
CONSTRUCTION 


Bettin STALLING* 


There is evident need in this country for more small homes. Yet our present 
mechanics’ lien’ laws constitute one of the principal impediments to the repeated 
efforts to encourage and promote the individual ownership of homes. The origin and 
operating effect of these laws will be discussed from this viewpoint. 

The first mechanics’ lien law in this country was adopted by Maryland in 1791.” 
The underlying purpose of the statute was to aid in building up the country by 
attracting employees to the building field. It was urged that the establishment of a 
right in laborers and building-trade mechanics to a lien against the improved real 
estate for wages which might be unpaid would result in making available a needed 
supply of skilled man-power. When the early statutes were enacted, agriculture was 
the principal pursuit and neither effective labor organizations nor trade associations 
of the building industry existed. It is understandable therefore that, in response to 
the needs of the time, legislation would be urged and enacted which provided 
incentives to engage in the building field. 

But today, since there is no dearth of employees in this field, legislation enacted 
on the labor-scarcity theory serves no present need. The situation, if anything, is the 
exact reverse of that obtaining when the original mechanics’ lien statutes were 
adopted. The new problem of today is how to provide this field with employment by 
favorable legislation which will attract people to home ownership. 

The view seems to have gained general acceptance in this country, whether rightly 
or wrongly, that owning a home is uneconomic and not worth the candle. Certain 
obvious factors have contributed to this opinion. It will be admitted by everyone that 
the act of building a home has evolved into such a complicated process as to make 
the task extremely burdensome and difficult. The effect, by-and-large, of the me- 
chanics’ lien laws, from a national viewpoint, has contributed to making the task also 
financially hazardous. This arises from the potential double liability which these 


*LL.B., 1923, University of Chicago. Head Attorney in Charge of Reconditioning Section, Servicing 
Division, Legal Department, Home Owners’ Loan Corporation. Member of Illinois Bar, practicing in 
Chicago from 1924 to 1933. Attorney member and Chairman of Chicago N.R.A. Compliance Board No. 2, 
1933. 

*For the purpose of this article, this term will be used to include material-men’s liens. 
*Md. Acts 1791, c. 45. 
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acts impose on the owner if he has not strictly complied with the technical provisions 
governing the making of payments due and to become due under the particular 
construction then in progress. 

Furthermore, the mechanics’ lien laws, because of their technical and cumbersome 
procedure, cannot escape responsibility for having generally and unwittingly con- 
tributed to the unwholesome growth, in the small construction industry, of inefficient 
and loose practices that are as unnecessary and unsound as they are hampering 
and unbusinesslike. This condition has developed out of the gradual amending of 
these acts so as to grant liens, of varying extent and under varying conditions, to 
practically every segment composing the construction industry—including contrac- 
tors, subcontractors, material dealers, laborers, artisans, architects, landscape architects, 
engineers, surveyors—for the labor, services, or materials furnished or contracted to 
be furnished for the particular improvement. 


IMPEDIMENTS Piacep By Mecuanics’ Lien Laws on Home Construcrion 


A detailed discussion of a typical mechanics’ lien act would be so technical and 
tedious as to be confusing. That the mechanics’ lien laws work badly for small home 
construction was the conclusion of an article which the writer prepared for the April, 
1938 issue of the Federal Home Loan Bank Review. Some of the points and con- 
clusions of this article are so directly pertinent that they will be quoted:* 


“In actual practice, these laws have created a number of problems in the field of hous- 
ing. The effect of existing laws can be clearly shown by discussing the three parts of a 
typical mechanics’ lien statute which most vitally affect (a) the owner; (b) the contractor 
and parties such as subcontractors and material dealers working with him; and (c) the 
lending institution. The three parts relate to (1) the right to, and the extent and duration 
of, a lien; (2) the priority of liens; and (3) the owner’s responsibility and risk in making 
payment to the general contractor. 

“Tue RicHT To, AND THE ExTENT AND DuraTIon oF, A Ligen—The statutes are not 
uniform in specifying who shall be entitled to a lien nor under what conditions, although 
practically all statutes give a lien to laborers. However, in spite of the many variations 
existing between different States, it may be said generally that present statutes permit a 
claimant to effect a cloud on the title to real estate with comparative facility. Moreover, 
some statutes permit an unreasonable period to elapse without requiring the claimant to 
have his claim adjudicated. The cost of filing a claim is nominal, and it is easy and cheap 
for a disgruntled and even undeserving claimant to effect a cloud on title. This furnishes 
the claimant with a strong lever to force unfair settlements from the owner, particularly if 
the owner needs to clear title in order to mortgage or transfer the property. 

“Every State prescribes the place and method for filing a lien; and the period fixed by 
statute for filing varies from 30 days to six months. Once filed, stipulated statutory condi- 
tions governing the foreclosure and enforcement of the claim must be complied with. 
Otherwise, a claim loses its legal vitality. The claimant must commence foreclosure at any 
time within six years in three States, two years in six States, and one year in 16 States, and 
within periods ranging downward to a minimum of 60 days in other States. 

“There is a long continuing risk under certain circumstances in many States that 
mechanics’ liens may take precedence over liens securing a mortgage indebtedness. Con- 


’*Stalling, Mechanics’ Lien Laws as They Exist Today (1938) 4 F. H. L. B. Rev. 232-234. 
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sequently, this has the effect of increasing the financing cost of reconditioning or new con- 
struction because conservative mortgage-lending institutions charging low interest rates 
find that they must either forego this type of lending entirely or else establish extensive 
service facilities to make the necessary checks to protect against such liens. The cost of 
this service is necessarily passed on to the owner in the nature of loan service charges. 
This increased probability of liens also operates to increase the cost of title examination as 
well as the cost of title insurance. 

“Priority oF Liens—In every State, mechanics’ liens take priority over subsequent en- 
cumbrances; in seven or more States such liens, under varying conditions, even take 
priority over previously existing encumbrances as, for example, Oregon, where a mechanics’ 
lien for improvements erected on the land takes priority over an antecedent mortgage 
against the land. There are other States which follow a ‘severability’ doctrine which per- 
mits the antecedent lien against the land to take priority as to the land, whereas the 
mechanics’ lien takes priority as to the improvements only. In States following this view 
the improvements may be severed and removed when no damage to the land will result. 

“The general lack of uniformity in this vital phase of the mechanics’ lien laws consti- 
tute a manifest danger from the lenders’ point of view. The foregoing represent only the 
main theories as to lien priority. Many States have adapted these theories by introducing 
variations to meet given local conditions. 

“REGULATION OF PayMENTs BY OWNER To ConTRAcTor—In about three-fourths of the 
States the owner pays the general contractor at his peril. In these States, notwithstanding 
the fact that the general contractor may be the only person with whom the owner had a 
direct contract for the construction, and even though the owner may not know the names 
of potential claimants and has not been notified of any claims for liens by unpaid eligible 
claimants, the owner may nevertheless have to make double payment unless he has taken 
the precautionary measures prescribed by the statutes. 

“In most of the remaining 25 per cent of the States, if the owner makes payments to 
the contractor before he receives notice of a claim for lien by an unpaid and otherwise 
eligible claimant, he is protected to the extent of such prior payment. However, a duty is 
imposed upon him to apply the unpaid balance as the statute prescribes. In some States, 
there is only one way the owner can be certain of protection from loss. He must withhold 
payment to the general contractor until the statutory period for filing (not foreclosing) 
liens has expired so that he may ascertain whether liens will arise. 

“Thus many statutes place a premium on delayed payments. Under such circum- 
stances, payment is never a simple task. Moreover, the statutory provisions governing 
payment are usually wordy, technical, and so involved that an owner lacking experience 
in such matters may be wholly at sea. Building a home is an enterprise undertaken by 
the average citizen but once in a lifetime and the ordinary inexperienced and uniformed 
person, especially the prospective owner of a small home, is frequently put to the expense 
of engaging an attorney or other competent agent before he can proceed in what should be 
a reasonably simple and expeditious transaction—namely, the payment with safety, of the 
cost of constructing his own home. 

“In a great many States the mechanics’ lien laws impose upon the owner the respon- 
sibility of seeing to it that his general contractor and others discharge the debts incurred 
by them in building or repairing his home. This condition makes for the continuance of 
an unsound credit system at the expense of the owner, and to the detriment of contractors 
who endeavor to operate on an efficient and business-like basis. In the small home field a 
general credit laxity to contractors and others prevails—a condition due in large part to the 
fact that material dealers and other creditors realize that the particular improvement can 
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be made available, through the medium of the mechanics’ lien law, to secure the credit 
extended. ; 

“Under such circumstances, there is but little need for a contractor to manage his busi- 
ness with efficiency in order to acquire and maintain a credit standing. The resultant waste 
is often reflected in higher construction costs or what amounts to the same thing, construc- 
tion of a shoddy and unsound character.” 


To summarize, the article concludes that the mechanics’ lien laws, as they exist 
today: 
“1. add to the costs of construction and financing; 
“2. discourage lending for reconditioning and new construction; 
“3. increase tendencies to ‘jerry-building’; 
4. contribute to the expense of title examination and title insurance.” 


Tue NEep For A Law SPECIFICALLY ADAPTED TO Home ConsTRUCTION 


If the mechanics’ lien laws have the foregoing result, then truly they are in need 
of re-thinking. To the extent these laws lack for practicability they are a failure 
irrespective of how consistent they may be from the standpoint of abstract legal prin- 
ciples and reasoning. But even from a strictly legal viewpoint alone, they have long 
been the source of much confusion and uncertainty, and as far back as 1877 one jurist 
declared that “probably no subject has been more fruitful of conflicting authority 
than the statutes conferring mechanics’ liens.”* The complete lack of uniformity in 
the statutes and the conflicting judicial decisions have produced such general dis- 
satisfaction that in 1924 the aid of the Department of Commerce was sought by 
various industrial leaders and trade associations. In response, Mr. Herbert Hoover, as 
Secretary of Commerce, appointed a Standard Mechanics’ Lien Act Committee to 
consider the question and to draft a Uniform Mechanics’ Lien Act. The Committee, 
in cooperation with a special Committee of the National Conference of Commis- 
sioners on Uniform State Laws, after eight years of extensive study and annual public 
hearings, concluded its efforts in December, 1932.5 The Uniform Mechanics’ Lien 
Act proposed by the Committee has since been endorsed by the American Bar Asso- 
ciation. 

That it would require so long a time for the Committee to formulate a uniform 
act is not as surprising as the fact that one was finally agreed upon. The construction 
industry embodies a large number of diversified and antagonistic interests. The diffi- 
cult task of creating comprehensive procedure which embraces so many independent 
steps and elements as are involved in a typical mechanics’ lien statute, including the 
extremely delicate matter of establishing lien priorities, will be all the more realized 
by a reference to some of the business affiliations of those comprising the Committee: 
American Federation of Labor; National Builders’ Supply Association; Associated 
General Contractors; United States Building and Loan League; National Association 
of Builders’ Exchanges; National Retail Lumber Dealers’ Association; Heating and 

* Butler, J., in Graham v. McLean & Bennor Machine Co., 1 Chester Co. Rep. 73, 76 (Pa. 1877). 


® For the text of the Act and the commissioners’ notes thereon, see 9 Unir. Laws Ann. (Supp. 1937) 
147. Florida is the only state to have adopted the Act. Fla. Laws 1935, c. 17097. 
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Piping Contractors’ National Association; American Engineering Council; Amer- 
ican Institute of Architects; National Association of Credit Men. Other businesses 
than those suggested by the foregoing list would be affected by such an act, such as 
title and abstract companies, bonding companies issuing completion bonds, or servic- 
ing companies performing mechanics’ lien searches, and many other similar enter- 
prises. Moreover, intermingling every decision and act of the Committee was the 
ever present necessity that all procedures and rights formulated be practicable and 
yet not do violence to well-established legal principles. 

Space does not permit nor is it the purpose of this article to evaluate the numer- 
ous component parts of the proposed Uniform Act. The important question here is 
whether this Act meets the problems confronting home-ownership and whether its 
effect will be to encourage the building and owning of a home? If the proposed 
Uniform Act does not achieve these objectives, is it feasible to propose a new uniform 
act limited in scope to the construction of individual homes which will achieve them? 

It is submitted that the Uniform Act proposed by the Committee will not mate- 
rially reduce the difficulties which the existing laws impose on home construction 
and home-ownership. The proposed Act has not dealt with the causes underlying 
these difficulties; it has but substituted a new procedure molded out of the philosophy 
of the old. But something more is needed; the need is for a procedure based on a 
philosophy which rejects the principle that in the field of home construction it is 
essential for the industry factors to enjoy, at the expense of a home-owning group, a 
special protection of the extent and character usually granted. 

The matter of widespread individual home-ownership is inherently charged with 
broad and distinct social and economic implications of its own; moreover, home 
owners as a group have a multiplicity of problems of their own. It is logical that 
this important group, and the socially desirable endeavor to encourage and promote 
individual home-ownership, be subjected to appropriate laws. But both the existing 
mechanics’ lien laws and the proposed Uniform Act make no distinctions; they 
apply with equal force to all types of construction, except perhaps public construction 
and public works. These acts completely fail to reckon with the wide disparity be- 
tween the ordinary small home owner, unpracticed in legal complications, and 
owners of commercial buildings who may with reason be presumed to know the 
legal requirements and to be equipped with facilities for meeting them in the ordinary 
course of their business. Thus the same duties and obligations—technical, perilous, 
and burdensome as they may be—are imposed on the building of the smallest cottage 
as are imposed upon the building of the Empire State Building. 


Reasons Supportinc Existinc Laws Nor Equatty APPLICABLE TO 
Home ConstRucrion 


An inquiry will reveal that the reasons generally advanced in support of the exist- 
ing mechanics’ lien statutes do not apply with equal force to the home construction 
field as they do to other types of construction. 
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There are two principal reasons advanced in support of these statutes: 


1. that the building industry by its nature requires special protection; and 
2. that mechanics’ lien statutes prevent unjust enrichment of the owner at the expense 
of those who contribute to his home but are not paid. 


The first reason, namely, that the building industry by its nature requires special 
protection, proceeds upon the argument that the industry, as an industry, is neces- 
sarily required to extend credit for larger amounts than other types of business, and 
for a longer term; that in this regard it is denied the protection which other business 
enjoys from the fact that their credits involve small amounts and are widespread; that 
contractors, subcontractors, materialmen, and other segments of the building indus- 
try might have their entire capital or a.substantial part of it tied up in one or two 
projects under construction and that their business will be seriously imperiled in the 
absence of special statutory protection; that the foregoing factors combine to make 
it essential and natural that the building industry have special protection for all types 
of construction. 

Testing the applicability of the above reasoning to the small home construction 
field, it is pertinent to ask: What, in the construction of an ordinary residence, is the 
amount of credit risk usually assumed by the various trades involved, and for what 
period of time is such credit extended? While these elements will vary dependent 
upon the house in question, nevertheless a fair idea of the amount of the credit can 
be had by indicating the usual trades involved in ordinary residential construction 
and showing the percentage cost of the trades designated, including labor and mate- 
rials, to the total cost of construction. The United States Department of Labor 
computed these percentages as follows:® 


Class of Work Percentage 
EEE oo osc eee ns csvesW thes Stas cu petia eens 2.0 
TCO ce a ee oe ca ee RL Pee Se ee 16.1 
ROUTE UN ai Se CANE, SS as SOR TE eae eS 32.7 
Males WOT: ota 8. ish ticeks Lap aedeie es cele es ae 2.1 
RE 8m phi vss ds tes yea toahee cer ar ea Ree 9.5 
eet eee eee eee 2.8 
eral en a9 648 sh as A og 5.8 eee a AE tne Sage ee Kes + ote 55 
AIRES Eales Nea eas 5s Sac et Shanta tare as: Fis i 9-3 
Peer ee Se oe SE CE en a CA 8.6 
PN) Gents Whitt Sa oniedan tad BURR. Te a 4-4 
ME 3. Gin exateheravch <qye tata ais ther «dic cgeinrrigiat 9 
SEES DG oP RNA OR Cy ae ea pee 2.2 
I i srs Coc Ra ts bus EMU oS 55 pM aaaar emits 4.0 

100.0 


®U. S. Bureau oF Lasor Statistics, Butt. No. 49 (1929) 222. This publication was issued in 
August, 1929, but the writer has been reliably informed that, while the percentages shown may not be 
precisely accurate today, nevertheless they are sufficiently accurate for the point at issue. 
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Applying the above percentages to a home costing $6,000.00," it is apparent that 
the amount of credit of the various trades involved is not, in the light of present-day 
commerce, extraordinary. The duration of the credit is also, in the light of present 
credit practices, not for an uncommonly long period of time. Assuming that a new 
uniform act for home construction would grant a lien to the general contractor, 
and to other persons having direct commitments from the owner, can it be con- 
tended that the building industry, in the light of the foregoing figures, will be 
seriously impaired unless a lien will be had by every person furnishing labor or 
materials to the particular job even though such person has had no dealing with the 
owner? 

It is the writer’s considered opinion that when the acid test is applied, reason 
number one, forceful and applicable as it may be to larger construction work, does 
not apply to small home construction with sufficient force to justify the burdens 
the existing type of statutes place upon small home-ownership. 

As to the second reason, that unscrupulous property owners would become un- 
justly enriched at the expense of other persons, it is submitted that an appropriate 
statute can be devised which prevents this contingency from arising. A statute 
granting a right of lien to the general contractor, and to persons having direct com- 
mitments from the owner, will prevent unjust enrichment since everyone may 
thus have his lien provided he has a written agreement with the owner. 


Basic Princip.es oF A Unirorm Acr AppPLicaBLE TO Home ConstTRUCTION 


If the foregoing analysis is sound, then the reasons advanced to support the exist- 
ing mechanics’ lien statutes fail when applied to the small home construction field. 
This leaves the door open for an appropriate statute applicable and suitable to this 
type of construction. The important problem in the drafting of such a limited uni- 
forin act is the determining of its basic provisions. Some of the possibilities along 
this line will be considered. 

Since the home owner, the lender, and the building industry are the three most 
important factors affected, a discussion of principles and practical considerations 
applicable to these three is in order. 

From the point of view of a home owner, the chief objections to existing statutes 
could readily be averted by limiting a right of lien to persons to whom the owner 
is directly and legally committed. It is submitted that the imposition of a potential 
double liability on the owner to persons with whom he has not dealt is unsound and 
violates elemental justice. A statute which thus limits the owner’s liability would 
at least enable prompt payments to be made with safety and remove the premium 
the existing statutes place upon delayed payments—a practice as harmful to the 
welfare of the building industry as it is objectionable and burdensome to the home 
owners and lending institutions alike. Further protection to owners could also be 


* The average cost of owner-residence in this country as a whole is not available. It is believed that 
the figure given would not be found too far out of line with the average cost, were such information 
available. 
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obtained, and with good supporting reason it is submitted, by conditioning the 


right to a lien upon certain minimum requirements as to amount. Statutes of this 
type already exist in several states, for example, Connecticut where no right of lien 
arises for contracts not exceeding $10.00 in amount;® Pennsylvania, $100.00; Del- 
aware, $25.00.'° In Maryland no lien arises unless the amount involved equals or 
is more than 25% of the value of the improvements.‘ Obviously, there exist many 
methods by which the objections of home owners as a group to the existing statutes, 
and the burdens which such statutes impose on home-ownership in general, could 
be ameliorated if not entirely removed without real prejudice to the other affected 
interests. 

In considering the position and needs of the lender, it should be remembered 
that few homes are built today which are paid for outright. Borrowing today is so 
general in this field that it may be regarded as a concomitant of construction and 
home-ownership. The lender usually has a substantial investment in the property 
and in this regard his position is in many respects similar to that of an owner. 
Since the existence of adequate lending facilities is a prerequisite to increased 
home construction, it is essential that the business of home lending be rendered safe 
and that it be encouraged, if interest rates and the cost of financing—factors which 
so directly affect the ultimate cost of home-ownership—are to be held to a minimum. 
It would also be extremely helpful and economical if the permanent loan could, 
with safety, provide for advances to be made during construction. This would 
remove the necessity for, and eliminate the waste connected with, the practice in 
many localities of making two sets of loans—a temporary loan for the construction, 
and a permanent loan refunding the temporary loan after construction is completed. 

It is submitted that a uniform mechanics’ lien act limited to small home con- 
struction should not only protect an antecedent mortgage against the contingency 
of a mechanics’ lien taking priority to such mortgage (which protection some of 
the existing statutes deny), but should also protect the lien priority of permanent 
mortgages which appropriately provide for future advances. A statute of this sort 
would go a long way to reduce the cost of financing which in turn reduces the 
ultimate cost of home construction and home-ownership. 

As to the position of the factors in the building industry, including contractors, 
subcontractors, and others who may furnish labor and materials, it is important 
to keep in mind that a right to a lien is not an elective legal remedy, but an addi- 
tional remedy. Thus potential lienors, when seeking to establish their lien claims, 
are not thereby cut off from any of the other legal remedies applicable to the trans- 
action for the collection of debts or otherwise. It is submitted that a uniform statute 
for home-ownership should provide, in effect, that before an additional legal remedy 
in the nature of a lien on home property may be invoked, the owner of the property 


* Conn. Gen. Stat. (1930) §5105. 

® 49 Pa. Srar. ANN. (Purdon, 1930) §22 (limited to alterations and repairs). 
Dex. Rev. Cope (1935) §3324. 

"Mp. Ann. Cope (Bagby, 1924) (not applicable to new construction). 
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must be under some form of commitment to the lienor. A statute embodying this 
feature would protect the owner from possible double liability to hidden claimants 
with whom he has had no dealing. At the same time it would afford a reasonable 
basis and opportunity for the obtaining of liens by those who feel they cannot rely 
upon the credit responsibility of the general contractor or subcontractor or other 
person primarily obligated to them in the transaction. It is also believed that a 
statute embodying the features suggested would screen-out “jerry builders” and 
would, in the long run, make for a better industry integration and independence. 

As to protecting those who ordinarily come within the legal definition of 
laborers and mechanics, it must be recognized that the statutes today afford very 
little actual protection to these claimants. This is due to the fact that the statutes 
are so complicated and technical in their procedure, and that the cost of enforcing 
a lien is so disproportionate to the usual small amounts which might be owing for 
wages unpaid, as to render it wholly impracticable for wage claimants to resort to 
these statutes for relief. It is submitted that much more simpler and effective 
methods to protect wage earners is needed. An example would be a statute that 
imposed a duty, under penalty, on the contractor to apply proceeds received first 
to the payment of laborers and mechanics employed by him on the particular job. 

In considering the lien priorities here discussed for the industry factors, the 
problem remains how best to prevent possible conflict of priorities between lending 
institutions and the building industry factors. It is submitted that the true relation- 
ship between lenders and the building industry is that the business of each is best 
served by the successful culmination of the undertakings of the other. Each is a 
business feeder to the other. In the last analysis, the problem resolves itself into a 
task of finding the simplest and most efficient means to enable the safe and smooth 
pay-out of funds by the lending institution. While the problem is intricate, it is 
not insoluble and suggested solutions may be found in some of the statutes govern- 
ing the pay-out for public construction. Moreover, the task is immediately reduced 
in size and complexity once the number of potential lien claimants is held to the 


minimum proposed. 
LEGISLATIVE ADVANTAGES OF UNiIFoRM Act ConFINED TO Home ConstrRucTION 


Before formulating a proposed uniform act limited to the small home construc- 
tion field, proponents should weigh carefully the problems confronting its adoption. 
The probabilities of adoption depend upon the extent and character of its support 
as well as its opposition. Would not the limited character of such an act enhance 
its chances of adoption? 

A uniform mechanics’ lien act embracing the whole construction field runs the 
risk of wide and varied opposition. This, of course, is due to the great number of 
enterprises affected in the ever broadening field of construction—whether such con- 
struction involves drainage and irrigation works, oil wells, manufacturing plants, 
apartment houses, hotels, churches, cemeteries, skyscrapers or the like. Thus, 



































Tue Neep For SpecIAL, Srmp.iriep Mecuanics’ Lren Acts 601 


interests which are not concerned with home construction, and which might not 
be opposed to a proposed act limited to this field, may find it necessary to oppose a 
comprehensive mechanics’ lien act applicable to the whole industry in order to 
assure defeat of that portion which adversely affects their particular interest. It is 
significant that the Uniform Mechanics’ Lien Act proposed in 1932 has been 
enacted in only one state.?* 

It is clearly a much more feasible task, and one more likely to succeed, to press 
for the adoption of a needed uniform mechanics’ lien act limited to home construc- 
tion. Assuming that such an act can make for a better balancing of the rights and 
obligations of the factors involved in this special field, it can be expected that the 
task will attract the immediate support of many enterprises now engaged in pro- 
moting and encouraging the individual ownership of homes. 

In summation, it is the writer’s opinion that the lien laws, taken collectively, do 
not serve present-day needs in the field of home construction; that the proposed 
Uniform Mechanics’ Lien Act of the Standard Committee does not meet these 
needs; and that a new uniform act giving effect to the suggested basic considera- 
tions and limited to the field of home construction is logical, legal, and capable of 
enactment. 


” See note 5, supra. 








LARGESCALE RENTAL DEVELOPMENTS AS AN 
ALTERNATIVE TO HOME OWNERSHIP 


Cnartes F, Lewis* 


Tremendous social and economic forces during the past quarter of a century 
increasingly have centered the attention of the American people upon the necessity of 
providing better urban housing. The pioneering agitation of the social worker, the 
rise of the critical viewpoint of the newly emerging science of town planning; the 
shocking financial experiences both of home owners and of mortgage lenders in the 
early thirties, the daring socialized experiments of European countries, and the de- 
velopment in America of a few strikingly successful demonstrations of new physical 
and management patterns have challenged public attention. 

All of these various points of interest, however, have been eclipsed by the recent 
anxiety of government to provide jobs. Today housing is pushed into the forefront 
of public attention chiefly as a means of providing work and only incidentally as a 
good end in itself. 

One result of the pressures now at work is a certain amount of confusion and 
conflict. On the one hand the government encourages investment in homes and in 
large-scale enterprises on a basis of private ownership; on the other hand, it pours out 
vast sums in subsidies to build government-owned and operated housing. On the 
one hand the government bailed out owners whose shoe string equities had been 
wiped away in the depression; on the other hand, it encourages the purchase of 
homes by families who can make no more than a ten per cent. down payment and 
guarantees the mortgage written on such a basis. 

These, however, are but temporary and transient conflicts. They are the result of 
the discovery by the politician that the developing housing movement is something 
he can take over, in part, use, and exploit. In this respect the politician is not essen- 
tially different from the old speculative builder and sub-divider. The one was con- 
cerned chiefly with making a profit. The other is concerned chiefly with making 
jobs. Neither has shown any abiding philosophy with respect to the problems of 
housing. The programs of each have been ruled by expediency. Neither has con- 


* A.B., 1909, Allegheny College; LL.D., 1934, University of Pittsburgh. Chief editorial writer, The 
Pittsburgh Sun, 1919-1928; Director, The Buhl Foundation, Pittsburgh, since 1928. Aside from its 
philanthropic program, the Foundation has invested $1,700,000 in the building of Chatham Village in 
Pittsburgh, a residential community designed to demonstrate the long-term investment soundness of large- 
scale planned housing enterprises managed on a rental basis. 
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sistently tried to look at the problem from the point of view of.the American family, 
the ultimate consumer. 

Nowhere has the impact of new and swiftly changing social forces been greater 
than upon the American family. Particularly is this impact reflected in the changing 
needs and wants of American families with respect to their shelter. 

The whole way of life in America for multitudes has altered in the past two 
generations. Starting slowly, this change swept onward with ever increasing speed 
until it engulfed our people before they had become even fully conscious of its 
development. 

Among the factors which have changed the face of our life have been: (a) the 
shift from a village to an urban existence; (b) the shift from handicrafts to machine 
production and from a system of simple proprietorship to one of large enterprise; and 
(c) the declining size of the American family. 

These and other factors, having affected powerfully the way of life and the atti- 
tude toward life in America, are changing the wants and needs of American families, 
inescapably and drastically, with respect to their housing. 

The shift from a village to an essentially urban society has brought complexities 
with which the family alone is no longer able to deal. In the older and smaller units 
of the social order the common aspiration of every family was to own its own home. 
To have a bit of the soil, to have a stake in the land was for the average man a proud 
badge of his independence. He prided himself on his ability to build it, to own it, to 
protect it. It was to him, in truth, his castle. He looked with ill-concealed superiority 
upon his less fortunate or less ambitious neighbor who was merely a tenant and who 
kept his roof over his head only by a landlord’s sufferance. The satisfaction in having 
“elbow room” on acres of one’s own, together with the glory of filling one’s lungs 
with the sweet air of freedom, made life worth while. 

Almost over night this simple early American family found the village grown up 
about its house, the village grown into a town, and the town grown into a great city. 
Bit by bit its land was cut away until finally all that remained of once proud acreage 
was a narrow city lot with strangers’ houses built up close on each side, with noisy 
commercial and industrial uses just around the corner, and with traffic thundering 
past the door. 

This new existence the family has found precarious. It has been no longer able 
to police and protect its home. It has delegated police protection, and even the draw- 
ing of water, to the city government; and the lighting of its lamps and the cooking 
of its meals to private enterprise. Against invasions of all sorts in its neighborhood 
the family is defenseless. It leans more and more on its city government for protec- 
tion against intolerable social invasions and against destructive industrial incursions. 

Under the new order, for great numbers of our people, all of the once vaunted 
glories of home ownership have passed, the old shibboleths have lost their meaning, 
and only the hollow fiction remains. 
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The shift from a system of handicraft to machine production and from small 
proprietorship to large enterprise has likewise powerfully affected the family and its 
attitude toward its house. Under the old order, as under the new, bad times came 
and went away, but even in bad times for the cobbler there was some work at his 
bench. But, under the new order, when the factory shuts down there is no work at 
all. The perils of cyclical employment are greater than ever. To them have been 
added the perils of technological employment. All have made for economic insta- 
bility and insecurity. . 

Associated with these factors has been the mobility of industry itself arising from 
its great restlessness as it has sought to adjust itself to the pressures of swiftly changing 
circumstances. This mobility has added to the workers’ problem and instability of 
residence. In the simple, handicraft, rural days a family with confidence could plant 
itself on the soil for life. Today, large numbers of our people, particularly among the 
white-collar workers, must as a matter of economic necessity keep themselves free to 
follow the beck and call of opportunity or of transfer to a distant city. 

It is hardly strange that under the impact of these new forces the American family 
should be declining in size. It requires for its use, therefore, not so much space either 
in land or buildings. Convenience and economy more and more have been satisfied 
by providing that space which is required vertically instead of horizontally. Until 
recently it has been feared that this process of change might mean that eventually 
the family would lose contact with the soil altogether. Convenience and economy, 
mobility and independence, have seemed to be served for these families by renting 
rather than by owning their homes. 

All of these factors are developing a more realistic attitude on the part of multi- 
tudes of families toward their housing requirements. It is no longer sufficient to 
attempt to refute these forces by singing of the “Old Oaken Bucket.” The feeling of 
insecurity brings many families to realize that independence is to be had not by 
attaching oneself to a city lot but by avoiding long-term commitments which can be 
terminated only by great difficulty, by great loss, or by both. By sheer force of social 
and economic necessity American families are forced to substitute practicality for 
sentimentality in seeking to satisfy their housing needs. 

This is not to imply that there is no longer a place for individual home owner- 
ship. It has its place. One must have every sympathy with the aspirations of families 
who want to own their own homes and with every effort of industry and finance to 
assist them on an honorable basis. But it is time for all of us to recognize that chang- 
ing conditions of life are making ever increasing numbers of American families to 
want to rent their homes rather than to buy them. 

It must be recognized, too, that until recently there has been no adequate recogni- 
tion of this great change and little effort to satisfy this tremendous potential market. 
One reason that in the past so many American families have bought homes, often 
jerry-built homes, from speculators, has been because there was no decent alternative. 
Home rental has not been attractive. For the most part landlordism has been ab- 
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sentee or amateur. We have lacked in America in any large sense both landlordism 
based upon constructive investment motives, and property management of a profes- 
sional nature. Both landlords and property managers have regarded, -and too gen- 
erally still regard, their rented properties as mines to exploit rather than as farms to 
maintain and improve. Moreover, the homes available for rent even more than the 
homes available for purchase have been exposed to those social and economic invasions 
which zoning so far has failed effectively to control or prevent. 

In brief, the present situation offers to the American construction industry, the 
savings institutions, and to business management the opportunity to build a new 
kind of blight-proof residential community to be managed on a long-term investment 
basis—a kind of community in which American families can find a way of living 
suited to their new needs and wants. 

The fundamental reason for the hit-or-miss, topsy-turvy development of most 
American cities is that they have been built small-scale. Capital in the large sense has 
been busy with building up great enterprises of industry and transportation. In the 
years of rapid growth and expansion it has neglected the housing field and has left 
it largely to the speculator and the jerry-builder. Today, the same opportunities for 
great expansions of industry and transportation no longer exist. On the other hand, 
a great new market based upon profoundly changing human needs has opened in 
the field of residential construction. Capital is frankly challenged by this unusual 
opportunity for sound and productive use of its funds. 

Essentially this will be an investment and not a speculative use of capital. And 
the investment returns to be had now and over a long period of years will compare 
more than favorably with the experience of industry generally. The results will far 
surpass those that owners and lending institutions have had with residential real 
estate under the old and passing systems. 

Let us look briefly at the two elements of the proposal: first, that a large part of 
the new residential building should be in the development of large-scale, planned 
communities built in one operation from the ground up and managed on a long-term 
rental basis; and, second, that the object of capital employed in this enterprise should 
be not quick speculative profit, but sound and secure long-term investment yield. 

The practicality of both of these principles has already been convincingly demon- 
strated in practice. At Chatham Village in Pittsburgh and elsewhere ample evidence 
is to be found. This experience proves that the large-scale planned community, so- 
cially integrated and controlled, held in a single ownership over a period of years 
and motivated by sound purposes, will be secure from many of the perils of invasion 
that beset the ordinary district of single family homes owned by many separate 
owners. Physical maintenance of all the properties, under large-scale operation, can 
be permanently guaranteed. The social quality of the community can be guaranteed. 
The district can be protected from invasions of undesirable use, regardless of the 
adequacy or the inadequacy of city zoning systems. In short, the districts, if large 
enough and if wisely administered, can be maintained against neighborhood depre- 
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ciation regardless of what may happen in other parts of the city. Such districts can 
not become obsolete. Such districts will not cease to be taxpaying ‘civic assets. 

No less has it been demonstrated by the so-called limited dividend companies, 
from Boston in 1871 to Pittsburgh and other cities today, that limited dividends pay. 
Notable is the success of the City and Suburban Homes Company of New York, 
founded in 1896 by Mr. R. Fulton Cutting and associates. After years of operation, 
in 1933 in the midst of the depression, this company could boast of assets of nearly 
$10,000,000, a surplus of more than $1,380,000, and net earnings of from $263,000 to 
$445,000 per year through four depression years. Its average annual dividend rate, 
from 1899 to 1936, was 4.65%. Or let us take six non-co-operative apartment projects 
built in New York City under the New York State Housing Board. All have been 
consistent dividend payers in good times and in bad. Or let us take, in the City of 
Washington, the Washington Sanitary Improvement Company, which with assets 
of nearly $1,500,000 can boast that from 1897 to 1923 it paid an annual dividend of 
five per cent., and from then, straight through the depression, of six per cent. 
Or the Washington Sanitary Housing Company which has paid five per cent. per 
annum without interruption since 1927. While Chatham Village in Pittsburgh has 
not yet published earnings statements, those statements when released will give 
further evidence of the investment soundness of the large-scale housing enterprise 
on the limited dividend basis. 

The only grief of limited dividend companies, apparently, has come from opera- 
tions too small-scale or from speculative procedures inescapable in installment selling. 
Where these companies have treated their properties as investments and have con- 
tinued to operate them on a long-term rental basis, they have been uniformly suc- 
cessful. 

The worst handicap of the limited dividend company is its name. Experience 
abundantly indicates that it might more properly be called an assured dividend 
company. It serves to point the moral, however, that the business man who goes into 
the housing field to make a quick speculative profit is very likely to lose his shirt, 
while if he recognizes the social and economic security of large-scale enterprises, well 
conceived and well-managed, and seeks an investment return, he may confidently 
be assured of one of which he will not be ashamed. 

The planning, the ownership, and the management of these enterprises invite 
organization ultimately upon a national scale, and the spread of holdings in many 
cities will confirm the security and the stability of the investment. Such companies 
will attract and hold the finest site-planning, architectural, and engineering advice 
in the country. 

The building of such large-scale housing enterprises as have been here discussed 
not only offers new areas for capital investment, but also opens up inviting fields for 
completely integrated, nationally operating; home-building companies, capable of 
applying to large-scale construction sound organization procedures and management 
policies. Such companies are almost certain to be a development of the comparatively 
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early future. In time they will come to control quarries, brickyards, forests, lumber 
mills, and a wide range of material and equipment factories. 

Here, then, is a new industry waiting to be created, an industry capable of 
employing hundreds of millions of dollars in construction annually, able to stabilize 
year-round employment for a large part of the building trades, and competent to 
make a major contribution to economic and social security in the building of cities 
for the new day, cities composed of residential districts built and kept blight-proof 
by the application of principles tested and proved in other industries and other 
investment fields. 

Most of the essentials for far-reaching activity in the building of large-scale 
planned communities on an investment basis are at hand. The market is here, a 
market probably greater and more eager than any one of us has yet realized. Capital 
in vast volume is waiting to be put to work. Not in years has five or six per cent. 
with security seemed to be such a generous yield as it does today. 

The chief need today is to implant an understanding of the new idea more widely 
in the minds of all those who control the availability of mortgage credit. A beginning 
has already been made in this respect. A framework for financing this new type of 
housing is provided by the Federal Housing Administration.’ Its insurance of mort- 
gages on such projects takes out virtually every element of risk for those who put up 
the principal funds. Already more than $50,000,000 has been underwritten by FHA 
on large-scale rental projects. Recent changes designed to permit a reasonable atti- 
tude toward the profits which may be earned by the equity money should stimulate 
further action. 

The opportunity for American business to get housing under way quickly is at 
hand. This opportunity arises not only from a serious shortage of housing but also 
from new needs and new wants which have sprung from new conditions of living in 
America. There are still many families who will want to own their own homes, but 
the number of families who do not want to buy and who would flock to planned 
and managed rental sub-divisions is countless. 


*For a discussion of the FHA program, see Brabner Smith, The Financing of Large-Scale Rental 
Housing, infra, p. 608. Ep. 





THE FINANCING OF LARGESCALE RENTAL 
HOUSING 


J. W. Brasner SmitH* 


In 1930 approximately $6,000,000,000 of real estate mortgage bonds, issued to 
finance apartment buildings and other rental housing properties, were in the hands 
of the public. In fact, at this date, except for a comparatively few large insurance 
company loans, practically all such mortgage financing involving loans of $100,000 or 
more was done by real estate bond houses such as S. W. Straus & Company,’ 
Greenebaum Sons’ Investment Company, and American Bond & Mortgage Com- 
pany. Many of these bond houses had enviable records over many years, when their 
business had been comparatively small and conservative. The growth and collapse 
of these bond houses is an interesting and instructive chapter in twentieth century 
financial history. 

Before 1900 most of the financing of apartments and tenements was by savings 
banks and insurance companies. It is estimated that in 1913 the total volume of real 
estate bonds outstanding amounted to but $150,000,000, and in 1921 it was only 
$500,000,000. But the high yield of these bonds, generally always 6%, the increasing 
demand for mortgage loans for large apartment buildings resulting from the rapid 
growth of our cities, and the success of the early issues of the mortgage bond houses, 
resulted in the belief among hundreds of thousands of small investors throughout 
the country that there was no security to compare with a “first mortgage gold bond.” 

The typical mortgage bond financing involved an issue of first mortgage bonds 
in denominations of $500 and $1000 bearing 6% interest, due in eight or ten years, 
the loan being partially amortized at a rate of five or ten per cent annually by calling 
the bonds by lot, with an occasional serial bond issue. The final payment of principal 
in the early issues was easily refinanced. Since there was no satisfactory depletion 
or depreciation fund provision, nor any requirement for retiring bonds when surplus 
earnings were large, owners were able to “milk” properties during the boom period. 
The bonds were secured by the property placed in trust with a corporate trustee, 
frequently a wholly owned subsidiary of the bond house, under a “trust” agreement 


*Ph.B., LL.B., Yale University; J.S.D., Northwestern University. Member of the Connecticut, New 
York and Illinois Bars. Lecturer on Real Property and Corporate Financing and Reorganization, North- 
western University Law School, 1932-1933; Assistant Attorney General, Illinois, 1933; Special Assistant to 
the Attorney General of the United States, 1933-1935. Author of “The National Housing Program” 
(1936) 30 Illinois Law Review 557; “The Government's Housing Program to Date” (1936) 22 American 
Bar Ass'n Journal 631; “‘The National Housing Act Amendments of 1936” (1938) 24 American Bar 
Ass'n Journal 302; and other contributions to legal periodicals. 

* This one company alone disposed of over one billion dollars of real estate bonds. 
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which relieved the trustee from liability for failure to perform many ordinary trustee 
duties. 
Tue CoLvapsE OF THE Bonn Houses 

_ Unfortunately, most of these real estate bond houses passed from the hands of 
the conservative management which had built up their enviable records into the 
hands of a more speculative group, or had descended to children and grandchildren 
lacking the experience of the founders. The early success of the first mortgage real 
estate bond, resulting largely from the increase in demand for this type of housing, 
and the increase in value of urban real property, misled the younger generation into 
a false sense of security. 

_ Gradually the demand of borrowers for money to finance apartment buildings 
grew less as the need for this type of housing was met, but the demand for mortgage 
bonds accelerated as investment funds were made increasingly available by the pros- 
perous era of the 1920’s. Instead of property owners seeking an investment house to 
finance an apartment building, the bond houses were seeking the property owner, 
showing him how a building could be financed without any capital on his part. 
Then a mortgage bond issue equal to the cost of building and property would be 
sold before the building was constructed.” 

The amount of the bond issue had come to depend upon the “value” of the 
property securing the loan. The credit and ability of the owner of the property long 
since had been completely ignored. Frequently the mortgagor was a corporation 
with no other assets than the mortgaged property. In fact, the signatures on millions 
of dollars of mortgage bonds were those of clerks, stenographers, or other “dummies,” 
with no capital and with no experience whatsoever in property management. Now 
even the valuation was unsound. Property appraisals more and more indicated 
fictitious valuations based, not on actual cost, but on a highly speculative estimate of 
prospective high rental and occupancy. Too late the courts and the holders of real 
estate bonds became aware that “the valuation of the security should be based on 
physical, tangible property, and not on some unsubstantial, fanciful, or ephemeral 
intangible.”® The Blue Sky Acts, such as those in Illinois, did not exempt from 
requirements of detailed appraisals and reports real estate bond issues if the aggregate 
amount of bonds issued exceeded 80% of the fair market value of the property, but 
state officials failed to question whether or not the bond issues met this qualification. 

The inevitable result was that, even while the great era of prosperity was at its 
height, bond issues were going into default. Bond houses, such as F. H. Smith Com- 
pany and G. L, Miller & Company, which financed many large apartments and 

*So great was the public demand for real estate bonds that the bond houses even went to the extent of 
promoting, indirectly, athletic and social clubs in large cities for the purpose of financing luxurious club 
buildings through the sale of bonds to the public. ; 

* People v. F. H. Smith Co., 230 App. Div. 268, 243 N. Y. Supp. 446 (1930). The court went on to 
say, “Undoubtedly, it would be proper, and in some cases advisable, to check this valuation against pros- 
pective rentals of the property, capitalized at a fair rate for similar properties. But standing alone, the 


latter appraisal is not a proper basis for a conservative loan.” See also Carey and Brabner-Smith, Studies in 
Realty Mortgage Foreclosures: Pt. IV, Reorganizations (1933) 27 Inu. L. Rev. 849. 
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hotels in the East and South, failed dismally and notoriously. Many issues of other 
houses were going into default, but the bond houses frequently advanced interest 
payments from their own funds, in order to deceive the public and continue to sell 
more bonds. When the stock market finally collapsed and credit was tightened, bond 
issues were allowed to default to such an extent that it is doubtful if 59, weathered 
the storm of foreclosures, receiverships, protective committees, and reorganizations. 


Tue Enp or Rear Estate Bonn Issut FINANCING 


At this stage many of the bond houses might have redeemed themselves by using 
all their efforts to protect the holders of mortgage bonds which they had sold. How- 
ever, with very few exceptions, those in control of real estate bond houses made every 
endeavor to protect themselves at the expense of the bondholders. “Protective” com- 
mittees for the bondholders were formed, but control rested with the management 
of the bond house, thus preventing possible claims and legal proceedings of bond- 
holders against them. Through this control, moreover, management of the foreclosed 
properties was obtained, and business patronage resulting therefrom was directed to 
them and to their friends. Inside information as to the value of the various real 
estate bond issues was used for the purpose of trading in the securities. In some 
instances false markets were created for the bonds, thus enabling the accumulation of 
bonds at prices far below their value even under receivership.‘ 

The situation was not helped by the fact that the bonds were generally secured by 
property placed in trust with corporate trustees. Almost invariably the corporate 
trustee took the position that it owed no active duty to protect the bondholders. In 
fact the trustee very frequently followed the same path as the bond house—it made 
what it could out of receiverships, depositary fees, and property management, while 
the bondholders were completely demoralized.® 

While trustees and protective committees were foreclosing and obtaining receiver- 
ships, insurance companies and other mortgagees which had loaned money on similar 
types of rental dwellings were working out agreements with property owners to 
prevent foreclosure and to obtain as much income as possible during the depression, 
with the result that in most cases those loans have come through the depression with 
the principal intact even if interest rates have been cut in half. This experience 
accentuated the unhappy results of bond issue financing, for most of the billions of 
dollars of real estate bonds have paid no interest throughout the past five or six years, 
and the principal investment has in most cases suffered some depreciation, due to 
mismanagement of properties and expenses of foreclosures, receiverships, protective 
committees, and reorganization. 

The inevitable result is that a new generation of investors must be born before 
real estate mortgage bonds can be successfully offered to the public. 


*See S. E. C., Report on the Study and Investigation of the Work, Activities, Personnel and Functions 
of Protective and Reorganization Committees, especially Pt. 3 (1936), “Committees for the Holders of 
Real Estate Bonds”; Carey and Brabner-Smith, Studies in Realty Mortgage Foreclosures: Pt. Ill. Receiver 
ships (1933) 27 Inu. L. Rev. 717, Pt. IV. Reorganization, id. 849. 

*See S. E. C., op. cit. supra note 4, Pt. 3. 
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Tue Neep For Renta Housinc Topay 

As the result of changing economic and social conditions, an increasingly large 
part of our population, whether through necessity or choice, is renting dwelling 
accommodations. In 1930 about 56% of all urban families in the United States 
occupied rental dwellings. Due to the depression, which forced many families to 
dispose of their homes, the proportion is even greater today. At the same time, except 
for efforts on the part of the federal government through the Housing Division of 
the PWA and, more recently, the United States Housing Authority, to furnish 
adequate housing for people of very low income, and the private rental housing 
projects stimulated through loans insured by the Federal Housing Administrator 
under Sections 207 and 210 of the National Housing Act, there has been practically 
no rental housing construction since 1930. 

Moreover, so inferior was the type and quality and so bad the location of many 
apartment dwellings constructed during the “boom” period, that they are already 
untenantable. A further stimulus for the demand comes from a growing realization 
on the part of the public that rental housing for moderate income groups is profitable 
if built on an extensive scale, with modern design, construction and equipment, and 
with broad landscaped areas to prevent adverse encroachments.® We are entering 
an era when, for the first time, home rental is being made attractive through land- 
lordism imbued with constructive investment motives and property management 
trained to anticipate the needs and meet the desires of tenants.” 


FeperaL Housine ApMINISTRATION INSURANCE OF Loans on Housinec Projects 


As a result of the failure of bond houses, the loss of confidence of investors in 
mortgage bonds, the timidity of banks and other investing institutions to loan money 
except upon terms too onerous for borrowers, the lack of private equity capital to 
finance rental housing (caused by the depression), and the disastrous results of the 
unsound speculative era of building, the construction of large scale rental housing 
was at a standstill while business generally was emerging from the depression. The 
National Housing Act was passed on June 27, 1934, a major objective being to 
stimulate the construction industry principally through a form of guarantee to lend- 
ing institutions of the credit of the citizen who wished to borrow money to repair 
and improve his real property or to acquire a home.® 

The subject of government housing projects for low-income groups as a method 
of stimulating business was commencing to receive consideration at this time, and 
Section 207 was inserted in the National Housing Act without much discussion but 
with the hope that something might also be accomplished in this field. This section 
provided that the Administrator could insure loans secured by property “held by 
Federal or State instrumentalities, private limited dividend corporations, or municipal 


® See Marsh, Private Low-rent Housing Can Succeed, INsurED Mtce. Portro.to, March, 1938. 

™See Lewis, Rental Housing, Coming New Industry, InsurED Mtcr. PortFotio, Jan., 1938. 

8 48 Strat. 1246 (1934), 12 U. S.C. A. cc. 13. 

*See Wallace, Survey of Federal Legislation Affecting Private Home Financing Since 1932, supra, at 


P. 499. 
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corporate instrumentalities of one or more States, formed for the purpose of provid- 
ing housing for persons of low income which are regulated or restricted by law or 
by the Administrator as to rents, charges, capital structure, rate of return, or methods 
of operation.” The only other restrictions of this section were to empower the 
Administrator to designate terms, conditions and provisions of the mortgage loans, 
to impose a premium charge in his discretion, and to limit the insurance to projects 
not exceeding $10,000,000. This section of necessity was interpreted as an effort to 
facilitate the provision of adequate rental housing for persons of moderate income, 
and not an excursion into the field of housing for people whose income without 
government subsidy is insufficient to give a fair return to private capital.1° 

The first loan insured under this section was made to a Virginia corporation 
organized by a builder who placed in the corporation a tract of land near Washing- 
ton, D. C., where the great increase in population at this time was causing a tre- 
mendous demand for rental housing for moderate and low-income families. The 
corporate charter contained certain protective provisions requested by the Federal 
Housing Administrator, including a provision limiting annual dividends. The loan, 
for $875,000, made by a leading New York life insurance company, was approved 
for insurance in April, 1935, after a careful scrutiny and occasional change of plans 
and specifications to assure that the project would be economically sound. Proceeds 
of the loan were advanced as construction progressed. The project of 276 apartments 
was ready for occupancy in September, 1935. As with all succeeding loans of this 
nature, the mortgagor makes but one fixed periodic payment, generally a monthly 
payment to the mortgagee, which covers interest, principal amortization, hazard 
insurance, mortgage insurance premiums, and estimated taxes. 

As other applications for loans were submitted and approved and projects were 
constructed, experience resulted in formation of settled policies. Practically all appli- 
cants for insured loans contemplated the organization of a corporation under the 
ordinary business corporation laws of the state where the property was located, so 
that the Administrator was obliged to regulate such corporations. A form of cor- 
porate charter was adopted pursuant to which the Administrator may designate one 
director of the corporation and is the holder of stock, nominal in amount, but of a 
special class, entitling him to designate all but one member of the board upon 
default in required payments under the insured mortgage loan.’? Stock dividends 

See Greer, Applying the New Large Scale Housing Program, Insure Mrcr. Portro.io, April, 1938. 

™ Mortgage and foreclosure laws designed to protect the farmer subject to the vagaries of nature (such 
as the one-year redemption period), and the home owner affected by unforeseeable economic conditions and 
personal misfortunes (the right of possession after default, moratoria laws, etc.) are, without reason or 
justice, applicable as well to mortgages and deeds of trust on large housing properties, which are purely 
commercial ventures. If the mortgagee seeks protection by insuring the mortgage against default, the 
insurer in this case is entitled to the privilege of controlling the management as soon as the mortgagor 
fails to live up to the terms of the loan agreement, and should not have to wait for a court to determine 
whether this is “equitable.” The representation of the Federal Housing Administration on the board of 
directors enables the Administrator to keep in constant and direct contact with the management while the 


mortgage is in good standing, so that he is in a position to know whether the default is due to incompetent 
management or to other causes. 
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(not profits, as occasionally believed) are limited generally to 654 or under, although 
they may attain 8% after certain additional reserves are accumulated. 

A cash working fund must be available before dividends may be declared, and 
the corporation must set up a reserve for replacements and a general reserve. The 
purpose of the reserve for replacements is to build up a fund sufficient to replace fix- 
tures and equipment as needs arise. It is an annual charge based upon the estimated 
life of the actual fixtures and equipment in each project. Although in the nature of 
a depreciation charge, it is funded, and the funds must be invested in specified classes 
of liquid securities, or, by mutual agreement, applied to debt retirement. 

The purpose of the general reserve is to build up a fund which will be available 
in years when the project may have financial difficulties. In general, a sum equivalent 
to one per cent of the amount of the mortgage loan must be set aside until the reserve 
is equal to one half of the total annual payment due under the amortized mortgage 
loan (about 314% of the mortgage loan). The fund must be invested in the same 
way as the fund for replacements. 

Other new features of this form of large-scale housing financing are as follows: 

1. The loan must be completely amortized through the regular monthly or 
quarterly payments. 

2. The interest rate is limited to a maximum of 444%, with an additional amount 
of approximately 14% for the annual mortgage insurance premium. 

3. A long amortization period, up to twenty-seven years, and longer in the case 
of fireproof construction, is provided, so that the fixed periodic payments are not 
excessive. 

4. The mortgagor’s payments automatically will tend to adjust themselves to 
cyclical economic trends, although the level annuity payment method is used (a fixed 
periodic payment covering both principal and interest, which results in increasing 
principal payments as interest payments decrease due to amortization of principal). 

5. There can be no “milking” of the property because of the limited dividend 
provision. If occupancy or rentals are higher than anticipated in certain years, sur- 
plus earnings will be applied to further amortization. 

6. Sponsors of the project must have a substantial equity in the property, fixed at 
20% or more of the appraised value thereof. As the debt is retired and equity in- 
creases, the mortgagor’s interest in protecting this equity will not lag. 

7. There must be a substantial cash fund, based on the probable needs of each 
project, to meet all possible expenses during the first days of operation of the project. 

8. The sponsors must furnish proof of managerial ability. After the project is 
completed the Federal Housing Administrator will continue to gain knowledge of 
the ability of the management, not only through his representative on the board of 
directors of the mortgagor, but by means of an annual certified audit, and monthly 
occupancy figures. 

g. There is a statutory provision that the project must be “economically sound,” 
as in the case of ordinary insured mortgage loans. The Administrator takes particular 
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pains to meet this requirement, and a careful investigation is made of the neighbor- 
hood, the proposed rentals, availability of tenants, the type and soundness of con- 
struction of the proposed building or buildings, the fitness of dwelling accommoda- 
tions, and future prospects, such as the stability of employment for potential tenantry, 
neighborhood protection and transportation facilities. 


AMENDMENTS TO SECTION 207 oF NationaL Housine Act 

By the middle of 1937 over 300 projects capitalized at approximately $700,000,000 
had been submitted for insurance and 71 of these had been approved for insurance, 
but only 32 were on the active list. These 32 projects involved mortgages of $26,- 
000,000 and would house 7,600 families. Practically all loans came through a few 
large insurance companies. (It appeared that financing through bond issues was 
practically impossible even when the loan was thus insured.) The projects completed 
were highly successful but, while the public was being educated, large-scale rental 
housing was still a minor factor in promoting building construction, for there was 
little other building of this nature in spite of the demand. Therefore, certain changes 
were suggested to the Congress convening in January, 1938, and shortly thereafter 
these changes were, in substance, enacted.’? 

The important amendments of 1938 to the National Housing Act should greatly 
stimulate rental housing projects. Under the original Act, the mortgagee received 
the benefits of insurance (debentures of the Administrator guaranteed by the United 
States covering principal and certain advances made by the mortgagee) only upon 
acquisition of the property through foreclosure or otherwise, and conveyance of it to 
the Administrator. Now, upon default by the mortgagor in the case of mortgages 
insured under Section 207, the mortgagee has the option of assigning the mortgage 
directly to the Administrator and receiving the guaranteed debentures, merely paying 
a charge equal to 2% of the principal outstanding amount of the mortgage (an 
amount which is deducted from the face amount of the debentures).1* Moreover, 
the Administrator no longer need hesitate about insuring a loan for fear that the 
project might not properly be considered to be “for persons of low income.” The 
only limitation of Section 207 of the present Act in this respect is that the loan may 
not exceed $1,350 per room. By the end of July, 1938, 139 projects designed to accom- 
modate over 19,000 families and valued at nearly $100,000,000 were on the FHA active 
list, 21 of which are completed and in operation. 


Nationat Morreace Associations 
Congress has provided an instrumentality through which funds can be obtained 
from the public,—national mortgage associations'*—and the success of the first such 


952 Stat. 8 (1938), 12 U. S. C. A. (Supp. 1938) c. 13. 

* This 2%, as well as other sums due the mortgagee from the mortgagor as a result of the foreclosure 
proceedings which are not included in the amount of the debentures, are included in the certificate of 
claim. This certificate, issued by the Administrator to the mortgagee, is paid off to the extent that the net 
proceeds from the liquidation of the property exceed the face amount of the debentures. 

“See Wallace, Survey of Federal Legislation Affecting Private Home Financing Since 1932, supra, 
p. 506, for a brief description of Title III of the National Housing Act, which provides for National 


Mortgage Associations. 
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association to be formed, the Federal National Mortgage Association, probably 
foretells the source of funds for most of our private rental housing in the next 
decade. It is an association which makes its profit on the difference between the cost 
of mortgage loans which it makes or buys, and the interest which it pays on the 
obligations which it sells to the public to obtain funds. 

Since the obligations are issued only against at least an equal amount of insured 
loans, since even in the event of default of all home and rental-housing mortgage 
loans the association would receive government-guaranteed debentures practically 
equal in amount to the principal of the defaulted mortgages, and since there is an 
additional cushion of capital equal to at least 5% of outstanding bonds, it is natural 
that these securities are regarded with favor. The oversubscription of the first issue 
indicates that one billion dollars of such obligations could be marketed over a com- 
paratively short period without any great increase in interest rates. Statutes in many 
states have already been enacted making national mortgage association obligations 
legal investments for various investing institutions and for public, semi-public and 
trust funds.’® 

The Federal National Mortgage Association was organized as follows: On 
February 9, 1938, the Federal Housing Administration issued special “Regulations 
for National Mortgage Associations Controlled or Operated by the United States or 
any Agency thereof.” Pursuant to these regulations an application was filed for 
authority to establish an association of $10,000,000 capital, the stock to be $100 par 
value and to be subscribed for at $110 per share, thus setting up a surplus for opera- 
tions of $1,000,000. Four of the five prospective incorporators signing the application 
were officers of the RFC, the fifth being a prominent Washington banker. With the 
application there was transmitted a draft of Articles of Association upon a form 
approved by the Administrator.*® 

On February 10, 1938, the Administrator issued a Certificate of Approval, author- 
izing the prospective incorporators to organize the association. On April 11 the Asso- 
ciation applied for authority to transact business and furnished the Administrator with 
a Certificate of Organization setting forth that the entire capital stock was subscribed 
and paid for by the RFC. To this certificate was attached certified copies of minutes 
of the organization meetings of the stockholders and of the board of directors. The 
Administrator then issued a certificate authorizing the Association to transact its 
business. 

On April 15, the Federal National Mortgage Association issued a circular con- 
cerning its activities, pointing out that, unlike privately owned national mortgage 
associations, it is empowered to make direct loans only on rental housing projects, 
apartment buildings and group houses securing loans insured under Section 207 or 


* See Margraf, Laws Relating to the Investment of Trust Funds, 1930-1937 (1938) 5 Law & ConTEMP. 
Pros. 399, 403-404. 

*® The Articles set forth the name of the proposed association, the location of its principal office, which 
is in Washington, D. C., the names and addresses of the directors, a statement of its powers, and the 
powers of its officers and directors, and information with respect to the capital stock to be issued. 
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Section 210 of the National Housing Act.’ Conditions of such loans were set forth, 
including an initial service charge of 114% to 2% if funds are to be disbursed as con- 
struction progresses. The Association stated further that it would purchase mortgages 
of this class and also home mortgages insured under Section 203, if secured by newly 
constructed property. The seller must continue to service the mortgage but will be 
paid a servicing fee. 

On May 11, the Federal National Mortgage Association, through the RFC, in- 
vited subscriptions for about $25,000,000 of 2% 5-year notes at par.’7 The issue was 
oversubscribed fifty times (this is said to be one of the largest oversubscriptions for 
any governmental issue in the history of this country), and approximately $30,000,000 
of notes were issued. The notes were soon quoted at approximately 1014, which is 
the present market price. In connection with this issue the Association announced it 
would publish semi-annual statements of profit and loss and of condition, including 
a classification of mortgages held and the status thereof. 


InsurED Loans on SMALL Housine Projects 


It became evident in 1937 that the procedure for obtaining insured loans under 
Section 207 of the National Housing Act was too elaborate for use with smaller 
multi-family developments. As a practical matter there was no provision for insur- 
ing loans from the $16,000 group up to approximately the $200,000 class. As a result 
a new section, Section 210, was added by the 1938 amendments.’* This section 
provided for the insurance of mortgages of from $16,000 to $200,000 if secured by a 
group of not less than ten single family dwellings or one or more multi-family 
dwellings. Although release clauses may be included in such a mortgage so that 
individual houses may be sold off, its primary purpose is for properties built to be 
rented. Other distinctions from Section 207 are that the mortgagor need not be a 
corporation, and, if it is, the corporation is not regulated or restricted by the Adminis- 
tration. The amortization period is limited to twenty-one years, the maximum mort- 
gage amount per room permitted is $1,150, and the interest rate may be as much 
as 5%. In order to obtain the benefits of insurance, the mortgagee, upon default, 
must acquire the property and turn it over to the Administrator, as in the case of 
insured loans upon homes.’® It is probable that most of the smaller apartment houses 
erected in the next few years will be financed by such loans made by national 
mortgage associations and savings banks, insurance companies, and other investing 
institutions. 

These notes are redeemable at the option of the Association at a fraction over par on any interest 
payment date and redeemable at the option of the holder if the RFC disposes of a controlling interest in 
the capital stock of the Association to private sources. The Association covenants to hold insured mort- 
gages which are not in default for more than 90 days or cash or government securities at least equal to 
the aggregate amount of outstanding notes and other indebtedness. Notes are payable at the option of the 
holder if a breach of this covenant continues for 90 days. The Association is permitted to use amortization 
payments on mortgages owned by it for the redemption of outstanding obligations. 


52 Stat. 22, 12 U.S. C. A. (Supp. 1938) §1715a. 
* See Greer, Applying the New Large Scale Housing Program, InsurED Mrce. Portrotio, April, 1938. 




















ADJUSTING THE MORTGAGOR’S OBLIGATION TO 
ECONOMIC CYCLES 


Davi L. Wicxens* 


The alternate occurrence of prosperity and depression has been the principal 
obstacle to the successful functioning of real estate mortgage finance. This type of 
credit usually involves large individual commitments in comparison with the assets 
of borrowers, and in the aggregate is the largest segment in the credit structure of 
the nation. Maladjustments in this credit structure, in view of its paramount im- 
portance both to borrowers and to lenders, have all too frequently ended in grave 
financial difficulty and frustration of the original purposes of at least one of the 
parties to the contract. As a rule, mortgages carry fixed and uniform payments 
which must be met promptly over a period of years, regardless of the income of the 
borrower or his changing ability to pay. Incomes from whatever source, whether 
from farming or industrial activities, have typically fluctuated widely in the United 
States. 

The requirements for adjustment of the mortgagor’s obligation to fluctuating 
economic conditions extend to a consideration of the actual variations that occur in 
the capacity of the mortgagor to pay. It is characteristic of business depressions that 
there are declines in demand for goods and services, falling prices, growing unem- 
ployment, lowered wages, reductions in rents, and contraction of credit. For example, 
cash farm income declined from 10.5 billion dollars in 1929 to 4.3 billion dollars in 
1932.1 Incomes of persons receiving wages and salaries, according to the estimates of 
the United States Bureau of Foreign and Domestic Commerce, declined from 51.3 
billion dollars in 1929 to 29.3 billion dollars in 1933.” Incomes of individual families 
also declined precipitously. In 1933, owner-occupant families in 52 cities, covered by 
the Financial Survey of Urban Housing, had incomes 36.4% smaller than in 1929.5 

* A.B., 1913, Morningside College; A.M., 1925, University of Chicago; LL.D. (Hon.), 1938, Morning- 
side College. Member, research staff, National Bureau of Economic Research, directing study of real estate 
financing and economic stability. Special consultant on finance and credit, Farm Security Administration, 
U. S. Department of Agriculture. Project director, Financial Survey of Urban Housing, Bureau of Foreign 
and Domestic Commerce, U. S. Department of Commerce, 1933-1935; Economist, Division of Agricultural 
Finance, Bureau of Agricultural Economics, 1926-1935; farmer. Author of numerous works and articles 
on agricultural and urban real estate financing problems. 

*U. S. Bureau Aor. Econ., AGRICULTURAL STATISTICS, 1937, Pp. 337, table 443. 


* Nathan and Cone, Monthly Income Payments in the United States, 1929-1938, U. S. Dept. oF Com- 


MERCE, SURVEY OF CurRENT Business, Feb. 1938. 
* Unpublished tabulations by the National Bureau of Economic Research. 








618 Law anp ConTemMporary ProBL—eMs 


First of all, it is necessary to recognize that fluctuations of this kind are the rule, 
not the exception. In undertaking an adjustment of mortgagors’ obligations to such 
basic economic changes it is first necessary to alter the basic tenet of most mortgage 
contracts, that is, the provision for fixed payments in the face of changing levels of 
income, In the past, during periods of depression, the customary uniform payments 
on mortgages necessary to keep loans in good standing have taken an increasing 
proportion of the mortgagor’s available funds, as incomes declined. This is especially 
notable in the case of farm mortgages and mortgages on city homes. The result has 
been that other demands on income were denied part or all of their usual claims. 
The amount spent for clothing or furniture or education or food was definitely re- 
duced. Notwithstanding valiant attempts at economy along other lines, however, 
the result in periods of severe depression, such as the period 1929-1933, has been 
ultimate default on many loans and eventual loss of properties. Delinquency in farm 
loans may be illustrated by the fact that on December 31, 1932, 45% of the loans of 
the Federal Land Bank were in default.* Farms changing hands because of forced 
sales and related defaults aggregated 54.1 per 1,000 in the year ending March 1933.° 
Non-farm real estate foreclosures in 1933 are estimated at 252,000 for the country as 
a whole, or 13.3 per 1,000 non-farm dwellings.® In 52 representative cities covered by 
the Financial Survey of Urban Housing, 41.9% of the mortgages in the owner- 
occupied group were in default.’ It is this problem of making payments adjustable 
to current income—not for an individual family, but for large‘groups of borrowers— 
that must be met. It is probably basic to a sustained expansion of construction and 
real estate activity. 

The general mortgage practice in the past has ignored this inherent conflict be- 
tween fluctuating income and fixed obligations, or has undertaken to proceed in spite 
of it. Mortgage contracts have continued to be made regardless of the probability 
of future changes in business conditions which affect ability to make payment. At- 
tempts to guard against the risk of loss have been limited mainly to controlling cer- 
tain leading features of the contract, such as the restriction of the mortgage to a 
moderate percentage of the value of the property, limiting the term of the loan to a 
short period of years, and the specification of an interest rate high enough to allow 
for possible loss. While these measures reduce the hazard involved in extension of 
credit, they also limit the service which that type of financing renders. Thus they 
seek to solve the problem by avoiding it. In recent years there has been a pronounced 
tendency to increase the ratio of the value of the loan to the aggregate value of the 
property and to lengthen the period of years within which the debt must be paid. 
Although amortization provisions usually have accompanied the extension of the 
length of the loan term, experience has shown that amortization does not constitute 
adequate protection against the vicissitudes of changing business conditions. 


*Farm Crepir QuarTerLy, December 1937. 

®U. S. Bureau Aor. Econ., AGRICULTURAL STartisTics, 1936, p. 351, table 457. 

°F, H. L. B. B., Non-Farm Real Estate Foreclosures, December 1937 (mimeographed). 
* Unpublished summary tabulations by the National Bureau of Economic Research. 
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' The net result of these recent mortgage policies has been the appearance of larger 
loans, of commitments for longer periods. of time, accompanied by an increase’ in 
certain of the hazards involved in the extension of this type of credit. 

. Recently, also, there has been an increased use of guarantee or insurance of mort- 
gages, securing the mortgagee against loss of the principal of the loan, and, in gen- 
eral, providing loans of a higher ratio to value of the property with longer terms and 
provision for amortization. These measures do not provide means of adjusting the 
borrower’s obligation. The guarantee is, rather, a method of assuming a part of the 
lender’s risk. The assumption back of the insurance or guarantee method is that 
the guarantor will be able to withstand the financial strain of a severe depression 
even though called upon to provide a large amount of cash or other liquid assets to 
meet the guarantee. ‘The substitution of guarantees by governmental agencies for 
guarantees by private institutions still leaves the basic problem of the debtor’s burden 
unsolved. Although the guaranteeing capacity is greatly increased by this change, 
the huge potential volume of real estate credits, together with other very large 
guarantees which the government now assumes, may yet place a limit upon the 
ultimate practicability of such guarantees. 

In the aftermath of the ’20’s guarantees—usually of mortgage bonds—almost 
without exception ended in the bankruptcy of the guarantor and the disappointment 
of investors who had relied upon the guarantee for the safety of their mortgage 
investments. As the business depression which began in 1929 took on large propor- 
tions it soon became evident that the limited assets of the guarantors were totally 
inadequate to make good the tremendous volume of claims represented by the 
so-called guaranteed mortgages. The unrealistic conception of the resources required 
for guarantee of mortgages on a large scale in this case was partly due to the failure 
to understand the amount of shrinkage which could occur in the property values 
which constituted the security for the mortgages. 

The National Bureau of Economic Research has recently shown in an unpub- 
lished study that value of residential real estate in 1930 was over 122 billion dollars 
and that four years later this volume had declined by no less than one-third. Home 
properties represented about one-half of the total of all types of real estate at the 
time. Assuming that in 1930 approximately half of this property value was 
encumbered with debts, that that debt was represented by guaranteed mortgages 
amounting to 80 or 90% of the value of the properties—aggregating, say 48 to 54 
billion dollars—it is reasonable to believe that the collection of these guarantees on 
loans aggregating such a large volume, incident to a decline of one-third in real 
estate values, would have offered definite fiscal problems to the guarantor. It is 
universally recognized that a community, as a collection of individuals, cannot guar- 
antee all of the mortgages within its area. Since real estate constitutes more than half 
of the national wealth and since current living and operating costs will always: be 
given preference in their claims on current income, it appears to be impracticable to 
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provide a universal guarantee of real estate values by means of guaranteeing mort- 
gages, particularly when they represent a high ratio of the value of the property. 

The inescapable alternative for providing protection to the mortgagor’s obligation 
would seem to be the provision of such terms and conditions within the mortgage 
instrument itself as will assure the continued validity of the mortgage by making its 
terms feasible of performance. 

Any contract must, of course, be definite in its terms. It must also be clear that 
the total amount of the debt will be due and payable within a specified period of 
years as in the usual loan contract. The principal departure involved in a loan 
designed to protect the mortgagor would be that the amount payable in any single 
year or period of time would be allowed to vary with the income of large groups of 
individuals received during that period, rising in periods of large income and declin- 
ing in times of reduced income. Subject to such safeguards as might be necessary to 
continue the administrative machinery and to provide for meeting the current obliga- 
tions of the supplier of funds, this general method of adjusting payment to ability 
offers the best prospect for a solution of this problem. Possible plans for accomplish- 
ing this purpose are discussed at the end of this article. 

The problem of adjusting the mortgagor’s obligation must always be closely re- 
lated to the legal provisions involved in financing. Mortgage experience to date, 
however, has shown that too much reliance has been placed on the effectiveness of 
legal contractual provisions and insufficient attention has been given to economic 
realities. 

Granted that credit must always have a legal framework in order to give confi- 
dence in its pledges and to insure enforcement of its terms, it may be assumed that 
if adjustment of the terms of the mortgagor’s obligation to cyclical economic prob- 
lems is to be made satisfactory legal provisions must be written in the light of 
economic eventualities. If mortgage financing is to be carried on without accentuat- 
ing depressions and without bringing hardship and bankruptcy during periods of 
decline in income, arrangement must be made for adjusting yearly payments to 
accord with yearly income. 

One compelling reason for flexible mortgage payments is that, without express 
provision for such payments, payments actually made are adjusted downward in 
practice, after a period of time, because of the limitation of individuals’ means. This 
takes place, after delay and hardship, through defaults, delinquencies, and fore- 
closures. The total of actual payments on mortgages during depression is always 
greatly reduced below the contractual requirements, so that creditors, in fact, receive 
less than they expect or their contract calls for, usually after a period of considerable 
sacrifice on the part of the debtor who attempts to fulfill his obligation. Foreclosure, 
in a major depression, offers little relief to creditors, because as a rule the real estate 
market is glutted and property cannot be disposed of at any price. 

The fact that mortgage contracts represent voluntary agreements between bor- 
rowers and lenders does not suffice to assure that such contracts will adequately pro- 
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tect either the borrower or the public from the ill consequences of their terms. Most 
borrowers seeking a mortgage loan are intent upon the immediate problem of arrang- 
ing financing to accomplish a specific purpose. It is probably true that only a small 
minority of borrowers visualize the possible contingencies that may arise through 
economic changes during the term of the loan. 

' Moreover, as a general rule the type of mortgage contracts available in the com- 
munity take their pattern from the customary practice of the area, developed over a 
long period of years, and which may or may not be adapted to the economic situation 
of the community either with respect to rates of interest or other terms of the loan. 
Aside from the amortized loan, which has developed important proportions in recent 
years, the mortgage loan has had the general character of a commercial short-term 
loan, with little recognition, as far as the payment system is concerned, of the differ- 
ence in the nature of a mortgage loan and of a commercial loan. 

Even the amortized loan adheres to the practice of requiring uniform payments 
for each year regardless of changes in the earning power of the asset which forms 
this security. The result of this practice was seen in the recent depression when, in 
1932, the amortized farm loans of the Federal Land Banks and the Joint Stock Land 
Banks had the same percentage in arrears as was reported for the aggregate of all 
types of farm loans in the country as a whole. 

The social importance of protecting the mortgagor’s obligations from cyclical 
changes extends far beyond the interest of the individual borrower. As borrowers in 
any considerable number fail to meet their obligations, the economic effect is 
registered upon the community as a whole. The recent depression illustrated once 
more the fact that default of mortgage loans not only embarrasses the mortgagor by 
disrupting his financial arrangement but also extends its effect to the entire com- 
munity, through the embarrassment or failure of financial institutions, the curtail- 
ment of income on which individuals and institutions are dependent, and through 
the wiping out of assets on which investors relied. In recent years the community 
has assumed an increasing part of the burden resulting from widespread mortgage 
defaults by providing relief for stranded individuals left without resources. More- 
over, public resources have been drawn upon for taking over defaulted mortgage 
contracts after their specified terms proved impossible of fulfillment. If in these 
cases a part of the excess income received during prosperity had been applied on the 
interest and principal of the debt, the community would not have had so much of 
this salvage work to perform. 

This consideration of the economic ills induced by the inflexible payment mort- 
gage has so far emphasized primarily the undesirable consequences which arise in 
periods of depression, when lowered incomes and reduced economic activity result 
in the extensive loss of property. This, however, is only one side of the picture. It 
is necessary also to examine the financial processes as they operate during periods 
of prosperity. When increased profits and savings in excess of the amounts required 
for current expenses are gradually accumulated and used to make payments on real 
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estate, prices of property are bid up. Only a small part of the real estate transactions 
in a period of rising values are made with a complete cash payment. The great 
majority of purchases are made with a limited down payment and a much larger 
amount of credit carried against the property, either as a mortgage to the vendor, or 
in the form of a loan, or both. 

It is to be emphasized that this increase in real estate activity, which accompanies 
all sustained periods of prosperity and which in the United States has frequently 
developed into booms of alarming proportion, is due to the investment in real estate 
of the excess savings not required for current expenses. The average American with 
a surplus of funds on his hands is most likely to turn to real estate, the type of 
asset most universally available and the one with which investors the country over 
are most familiar. 

A system of payments which required the application of excess savings toward 
the reduction of the principal of the debt in good times would automatically limit 
this flow of surplus funds into real estate investments. The expenditure of income 
is most likely to follow a pattern laid down in advance either by the usual family 
expenditures or by a pre-arranged system of scheduled or enforced savings. 

Experience with the payment of insurance premiums and installment purchases 
has demonstrated that these methods of enforced saving establish payment habits 
which are generally adhered to as long as it is possible to do so. A payment system 
which would require the automatic sharing with the creditor of the earnings of a 
property in good times, or which would require that payments on the debt, both 
as to principal and interest, be made proportionate to income from the property, 
would automatically act as a restraint upon incipient real estate booms. The with- 
holding from the real estate market of these excess funds would have a tendency to 
retard undue advances in the price of real property. Values would not rise so high 
on the up-swing, and the amounts of indebtedness incurred incident to purchase of 
real estate would be held to more reasonable proportions. This restraint on the rise 
of property values is one of the most important respects in which the borrower's 
obligation needs protection. The ultimate safety of any loan extending over a long 
period of years will be imperiled if it is initiated in a period of excessive values. This 
is amply illustrated by the experience with the farm loans made during the years 
1918-1920. The value of a property is only the capitalization of its future income. If 
the future income has been erroneously anticipated, the most that any system of 
payment can be expected to accomplish as the years go by is the equalization of the 
mortgage burden as it varies with the income of those years. Jt cannot compensate 
for the absence of income falsely implied in the value at which the purchase was 
made. 

For these reasons a system of flexible payments is needed to protect the mort- 
gagor’s obligations and the interest of the community during periods of prosperity 
as well as in depression. Various devices may be used to vary mortgage payments so 
that they accord with the stream of income which constitutes the means for payment. 
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The simplest form of financing is direct and complete ownership of the real 
estate. This may be said to be completed financing, in which the buyer himself 
derives the income from the property purchased. This is often used in individual 
ownership of houses and farms or other real estate, but is not, strictly speaking, a 
loan arrangement. 

Another system is stock ownership, in which a group of investors pay in the full 
value of the property and share its return in proportion to the amount of their stock. 
This device, which has been so extensively employed in the corporate field, might 
well be more generally used with real estate. By this means the financing party is 
the stock holder, who would advance the necessary financing by purchasing an 
interest in the property. 

Cumulative preferred stock might be used to accomplish the same purpose. 
Under this plan the rate of return for the loan period as a whole could be fixed but 
the amount payable in any given year would depend upon the available earnings for 
that year. Deficiencies would accumulate and be paid in years of excess earnings. 
A variation of this plan could provide that in certain periods of years the returns 
must be made to equal the coupon rate times the number of years in the period. 
This would in effect be a combination of the fixed percent mortgage with flexibility 
to the extent that the amount payable in a given year would vary with returns, while 
the total balance remaining would be required at the end of the period with the 
penalty for non-payment consisting of forfeiture of the security. 

A further variation involves a combination of a fixed rate for one part of the loan 
and flexible rate of financing for the remainder. A first mortgage for a very con- 
servative percentage of the value of the property could be made to bear a fixed rate 
of return each year. The balance of the financing could be made to vary with the 
income available. 

There is, however, the problem of the small individual property, to which these 
situations and conditions are not applicable. In any flexible payment system for such 
properties, in addition to a clear definition of the terms of the loan, it is also neces- 
sary to provide an accurate, unbiased and well-publicized yardstick by which chang- 
ing ability to pay and varying mortgage payments can be measured. It is obviously 
impossible to adjust each and every mortgage to the ability of the individual bor- 
rower to pay, but most severe fluctuations which it is economically important to take 
into account usually affect large groups of borrowers simultaneously. Thus, for farm 
mortgages, annual payments of interest and principal could vary with the current 
prices and yields of one or two major crops in the area during each season, as reg- 
ularly published by the United States Department of Agriculture, worked out in 
accordance with a pre-arranged schedule. Thus, the payments would be figured in 
what would amount to the current money value of a given number of hogs or 
bushels of wheat or corn, adjusted upward or downward according to variations of 
the crop yield from a long-term average for the area. In years of high prices, money 
payments would exceed the usual amount, and in years of crop failure or low prices, 
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payments would be smaller, without putting the mortgage into default. Such a credit 
arrangement is similar to that of buying or renting on a crop-sharing plan, a system 
in operation for years on thousands: of farms throughout the country. A detailed 
schedule of varying payments for principal crops and leading agricultural areas is 
available, but because of limitations of space is not given here. 

For city properties, and in particular for residential properties which constitute 
the bulk of urban real estate, the problem is more difficult, since the incomes of home 
owners are derived from so many different sources. A yardstick based upon aggre- 
gate payrolls in basic industries, as published by the United States Bureau of Labor 
Statistics, might provide a possible basis for judging ability of city dwellers to pay. 

Loans varying their annual payments in such a manner as this should be prac- 
ticable, if. carefully worked out, and should safeguard both borrowers and lenders 
against potential losses by recognizing the fact that income, unlike the traditional 
fixed mortgage payments, in fact varies widely. 











INDEX—HOME FINANCING 


ADVANCES 
need for provisions facilitating making of, under 
mortgage, 560-561; problem of priority as to, 
under mechanics’ lien laws, 600. 

Atlantic Life Ins. Co. v. Klotz, 522. 

Artrorney’s Fees 
statutory control of, in foreclosure in Idaho and 
N. D., 528-529; vary with complexity of fore- 
closures, 557-558; provisions of proposed Uniform 
Mortgage Act as to, 579, 583, 584. 


BaNnkKING ACT OF 1935 
restrictions on mortgage investments of national 
banks liberalized by, 505. 

BANKRUPTCY 
law of, affected by economic cycles, 517-518; pro- 
visions of new, Act for relief of mortgage debtors, 
537-538, 569. 

Buitpinc & Loan AssocIATIONS 
as sources of mortgage funds, 510; amount of in- 
sured loans by, 513; dealings by, in insured mort- 
gages, 514; mortgage loans made by, 515. See 
Feperau Savincs & Loan Ass’Ns. 


ConstiTuTIONAL Law 

conversion of state into federal savings & loan 
ass'ns only if state law permits, 495; distinction 
between impairment of obligation of contract and 
change in remedy, 519; decisions passing on valid- 
ity of moratorium laws, 521-522, of deficiency 
judgment laws, 532-534; constitutionality of pro- 
visions as to notice in proposed Uniform Mort- 
gage Act, 582. 


DeFiciency JUDGMENTS 

as means of oppression in depression, 529; judicial 
devices for preventing unjust, 530-531; statutes re- 
stricting recovery of, 531-532, digested by states, 
539-544; decisions on constitutionality of statutes 
restricting, 532-534; difficulty of determining “fair 
value” of property under statutes restricting, 534- 
536; permanent character of statutes restricting, 
532, 536; desirable if abuses corrected, 559; pro- 
visions restricting recovery of, under proposed Uni- 
form Act, 578-579. See ForecLosure, Moratory 
Laws. 


Economic Cyces 
effect of, on laws relating to debtor-creditor rela- 
tionships, 517-518; effect of, on mortgagors’ in- 
comes, 617, on mortgage payments, 618, on real 
estate values, 619; need for adjusting mortgagor’s 
obligation to, 620-622, devices for such adjust- 
ments, 623-624. 


FeperaL Home Loan Bank SysTEM 
enactment of law creating, 483-484; composition 
of Board of, 484, and Advisory Council of, 485; 
organization of banks of, 484-485; membership 
eligibility requirements of, 485; terms of advances 
to members of, 486, 507; deposit and borrowing 
powers of, 486-487; number of members of, 488; 
amount of advances to members of, 488; interest 
and dividend rates in, 488-489; effect of, on 
sources of mortgage funds, 510-511, 515. See 





Home Owners’ Loan Corporation, FEDERAL Sav- 
incs & Loan Ass’ns, FeperaL Savincs & Loan IN- 
SURANCE Corp. 

FepErAL Housinc ADMINISTRATION 
enactment of law creating, 499-500; insurance by, 
of loans for alterations, etc., 500-501, for restoring 
catastrophe damage, 501, of mortgages on dwellings, 
502-503; rights of mortgagee insured by, 503-504; 
extent of operations of, 504-505; effect of, on 
sources of mortgage funds, 513-515; effect of high 
foreclosure costs on insurance program of, 553- 
554; insurance of large-scale rental housing mort- 
gages by, 502, 607, under 1934 act, 611-614, 
under 1938 amendments, 614; requirements of, to 
assure security of insured mortgages on large-scale 
rental housing, 612-614; insurance of mortgages 
by, on small housing projects, 616. 

FeEpeRAL RESERVE SysTEM 
comparisons of, with FHLB system, 484, 485; en- 
larged powers of, to make advances on mortgage 
security, 508. 

FEepERAL Savincs & Loan Ass’Ns 
investment by Treasury and HOLC in shares of, 
493-494; enactment of law authorizing, 494; pro- 
visions for issuance of charters to, 494-495; con- 
version of state ass’ns into, 495; powers and duties 
of, 495-496; growth of system of, 496. 

Feperat Savincs & Loan INsurRANCE Corp. 
enactment of law creating, 496-497; provisions of 
account insurance by, 497-498; reduction in pre- 
miums charged by, 498-499; extent of participation 
in, 499, 511. 

FoRECLOSURE 
diversity in laws as to, illustrated, 546-547; volume 
of, during depression, 551, 618; costs of, in three 
groups of states, 549-552; cost of, and time re- 
quired for, in all states illustrated by HOLC ex- 
perience, 550-552, 555; effect of high costs of, on 
home financing, 552-553; high cost of, as obstacle 
to FHA program, 553-554; analyses of cost ele- 
ments in, 555-556; excessive advertising costs in, 
557; excessive fees for masters and auctioneers in, 
557; high attorneys’ fees where proceedings for, 
complex, 557-558; arguments favoring, by power 
of sale, 573, by court action, 573-575; power of 
sale method of, adopted in proposed Uniform 
Mortgage Act with novel limitations on attack, 
575-576; speedy procedure for, under proposed 
Act, 577-578; criticism of provisions of proposed 
Act limiting mortgagor’s right to attack, 579-580, 
providing notice of, without personal service, 581- 
582, limiting suits to rescind, 582-584, requiring 
redemption from debt rather than sale, 584, re- 
stricting remedies of parties having subordinate 
interests, 584-585. See Dericiency JUDGMENTS, 
Moratory Laws, Notice, REDEMPTION, UNIFORM 
Rea Property Mortcace Act. 


Home Bldg. & Loan Ass'n v. Blaisdell, 521, 522, 526, 
527. 

Home Owners’ Loan CorporaTION 
enactment of law creating, 489; organization of, 


[ 625 ] 





626 


489-490; functions of, 490-491; guarantee of 
bonds of, by federal government, 491; volume and 
amount of loans by, 492, 510-511; foreclosures by, 
492; prospects of losses by, 492-493; investment 
of, in savings and loan shares, 493-494; types of 
mortgagees receiving funds from, 512-513; ¢x- 
perience of, as to foreclosure costs, 551, 555- 


INsuRED MORTGAGES 
see FepEraAL Housinc ADMINISTRATION. 


Mecuanics’ Liens 
reason for early laws granting, 592; detrimental 
effects of present laws for, on home building, 592- 
593, 595; right to, extent of, and duration of, 
under present laws, 593-594; rules as to priorities 
of, summarized, 594; rules regulating payments 
by owner under present laws for, 594-595; in- 
adequacy of existing Uniform Act for, to meet 
present needs, 596; reasons for present laws for, 
not equally applicable to home building, 596-598; 
basic principles of proposal for new Uniform Act 
for, specifically adapted to home building, from 
standpoint of home owner, 598-599, of mortgage 
lender, 599, of building industry, 599-600, of 
legislatures, 601. 

Moratory Laws 
wave of, on mortgage debts during depression, 
520; remedial language used in, 520; decisions on 
constitutionality of, 521-522; construction of, in 
Iowa, 523-524; applicable to all debts in Louisiana, 
discussed, 524-525; judicial paternalism required 
by, 536; as temporizing with basic problems, 536- 
537; problems created by termination of, 537-538; 
digested by states, 539-544; continued utility of, 
denied, 545, 559-560.. See DEFICIENCY JUDGMENTS, 
ForeEc.LosurE, REDEMPTION. 

MortcGacE INSTRUMENTS 
high costs of recording, because of excessive 
length, 562; need for statutory short forms of, 
with adequate covenants, 562-563; provisions for 
statutory form of, in proposed Uniform Mortgage 
Act criticized, 586. 

MortcacE Laws 
defective, criticized, 545; diversity in, illustrated, 
546-548, 564-565, effect of, on mortgage lending, 
545, 549; leniency to mortgage debtor in Hebrew 
and Roman Law, 567; fluctuations in severity of 
English, 567-569. See DeFicieENcy JUDGMENTS, 
ForeEcLosurE, Moratory Laws, REDEMPTION, UNI- 
FORM REAL Property MortcaceE Act. 

Mortcace LENDING 
volume of, before depression, 481, from 1925- 
1937, 515; defects in system of, 481-482; shifts in 
sources of, 510-516; effect of defective mortgage 
laws on, 545-562; growth and collapse of bond 
houses for, 608-610; need for adjustment of, prac- 
tices to give flexibility to mortgagors’ obligation, 
618-622, devices for such adjustment, 623-624. 


NationaL Houstnc Act 
see FeperaL Housinc ADMINISTRATION; NATIONAL 
MortcaceE Ass’Ns. 








Home Financinc—Inpex 


NATIONAL MorRTGAGE ASSOCIATIONS 
requirements for organization and operation of, 
506; activities of association organized by RFC, 
506-507, 614-616. 

Notice 
costs of giving, by publication in foreclosure ac- 
tions, 555-557; failure to mail, to mortgagor not 
cause of action under proposed Uniform Mortgage 
Act, 578; risk of injustice under provisions for, in 
proposed Act, 580-582. 


RECONSTRUCTION FINANCE CORPORATION 
furnished funds for capital of FHLB, 485, of 
HOLC, 489, for administration of FHA, 500; or- 
ganized national mortgage association, 506, 514, 
615-616. 

REDEMPTION 
historical development of equity of, 525, 568; 
statutory periods for, in U. S., 525-526, 569; 
statutes extending periods for, 526, digested by 
states, 539-544; decisions on constitutionality of 
extensions of period for, 526-528; diversity of law 
as to periods for, illustrated, 547-548; high cost 
of long periods for, to mortgagee, 552, 558-5593 
question of, basic to drafting of proposed Uniform 
Mortgage Act, 576-577; risk of loss of right of, 
where mortgagor sues to rescind foreclosure under 
proposed Act, 583-584; to be from debt, rather 
than sale, under proposed Act, 584. See Fore- 
CLOsuRE, Moratory Laws. 

Renta Housinc : 
economic and social developments indicating need 
for, 602-604, 611; unsatisfactory character of, 
now available, 605, 611; practicability of providing 
adequate, on large scale, 605-606; financial success 
of limited dividend providing good, 606, 611; 
FHA program fostering large-scale, 607, 611-616. 

RENTs AND PRoFITs 
need for provisions governing distribution of, after 
mortgage default, 561. 

Richmond Mtge. & Loan Corp. v. Wachovia Bank & 
Trust Co., 534. 


Sturges v. Crowninshield, 519. 
Suring State Bank v. Giese, 531. 


Unirorm Mecuanics’ Lien Act 
drafting of, in 1924-1932, 595-596; inadequacy of, 
to meet present needs, 596; proposal for new, 
specifically adapted to home building, 598-600, its 
legislative advantages, 600-601. 

Untrorm Rea Property Mortcace Act 
draft of proposed, by sub-committee of Central 
Housing Committee, 564, quoted, 588-591; ques- 
tions raised by attempt to draft, 565-566; need for 
balancing interests of parties in drafting, 570; orig- 
inal, drafted by Nat. Comm'rs for Uniform State 
Laws, 570; objectives of draftsmen of proposed, 
571; basic questions of legislative policy in draft- 
ing, 572-577; proposed, appraised from standpoint 
of mortgagee, 577-578, of mortgagor, 578-579; 
need for less detail in, 587; principal provisions of 
Article IV relating to foreclosure in proposed, 
quoted, 588-591. 














Have you found that 
North Carolina Case 


you have been seeking? 


You will find it in the “‘Life-Time’’ 


NORTH CAROLINA DIGEST 


Every reported decision of the North Carolina Supreme Court from the 
earliest times as well as all cases from the Federal Courts concerning 
litigation that originated in North Carolina will be found completely 
represented in this new Key Number Digest. 





Write for further details to 


The Michie Company or West Publishing Company 
Charlottesville, Va. St. Paul, Minn. 














The Winter Issue of 


LAW AnD CONTEMPORARY PROBLEMS 


will be devoted to a symposium on 


THE NEW FOOD, DRUG, AND 
COSMETIC LEGISLATION 


With the enactment at the last session of Congress of the new Food, Drug, 
and Cosmetic Act and of important amendments to the Federal ‘Trade Com- 
mission Act, the powers of the federal government over the adulteration and 
the false and misleading labeling and advertising of these commodities have 
been greatly enhanced. This symposium will present the legislative history of 
the new laws, discuss and appraise their provisions from the standpoint of the 
affected industries and the consumer, and consider the possibilities for com- 
parable extensions in state regulatory power. 























THE TEST OF TIME 


a ae me 


In 1873, this firm was established by Frank Shepard 
on a foundation which has become stronger and 
stronger with the passing of time. 


It is a source of pride and gratification to us that 
there are numbered among the users of Shepard’s 
Citations today the children and grandchildren of 
subscribers who purchased their first citation service 


from us sixty-five years ago. 
And for these new subscribers we will conscientious- 
ly strive to build the same confidence which has 


enabled us to retain through more than six decades 
the faith and goodwill of our old subscribers. 


The long and honorable experience of this organi- 
zation is but one of the man; reasons why it is able 
to meet the most exacting requirements of the legal 


profession. 


Oe OR 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 























Law of Automobiles 


North Carolina 


HER you find the facts in connection 

with the Law. Automobile Liability 
Insurance is covered. Exhaustive foot- 
notes illustrate the text. The Index was 
prepared with the usual Michie Company 
precision, and the point in question can 
be instantly located. 


$12.00 


THE MICHIE COMPANY 


Law Publishers “ - Charlottesville, Va. 












































A SPECIAL STUDENT’S EDITION 


OF 


Williston on Contracts 


Why take a chance on having to wait your turn to use the large 
set in the Library when you can now have a copy of this new special 
Student Edition for yourself to use when you want to use it. 


NOTE THESE SPECIAL FEATURES 


1. All the text of the large treatise needed in a contract course. 


2. All references to all the Restatement of Contracts covered in the correspond- 
ing sections of the large treatise. 


3. Citation to cases in leading case books which also appear in WILLISTON 
ON CONTRACTS. 


. New complete index. 


. New complete table of cases. 


nu +> 


. Text carries same section numbers as corresponding section in large treatise. 


. Approximately 1100 pages. 


NI 


8. Prepared by Professor Williston. 


One Volume $7.50 


Add 2% Sales Tax on orders for delivery in New York City. 


BAKER, VOORHIS & COMPANY 


119 Fulton Street New York City 























Citable in Every Court 


in America 


FEDERAL CORE ANNOTATED 








mt ruaCa & aula 


el TU _— lene y smn = pull 






















All Titles and Section Numbers are the same as in the U. S. 
Code adopted by Congress. 

Laws and annotations in F. C. A. are instantly acces- 
sible from a citation to any U. S. Code. 

F. C. A. shows the Federal Law as it literally exists in 
the language of the Official Statutes at Large. 

Annotations are Complete and Exhaustive with Par- 
allel References to all Series of Reports. 

Contains Complete Annotations for All Uncodified Laws. 

Each Volume Separately Indexed. 

Many Other Exclusive Features. 


In Step With The Times 


Reasonably Priced — More Convenient — Inexpensive Service 
Full information on request 


THE BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 

















Ss 





a 


THE SEEMAN PRINTERY 
INCORPORATED 


offers a complete Printing and Binding 
Service to publishers and authors. An 
excellently equipped manufacturing 
plant, coupled with more than fifty 
years’ experience, assures our clientele 


of superior advantages. 





Inquiries Solicited 








110-112 Corcoran Street ot- Durham, N. C. 


wie. 





us 
































Are YOU Interested in 


The Investment of Trust Funds? 

Collective Bargaining under the Wagner Act? 

The ‘Unauthorized Practice of Law’’ Controversy? 
Farm Tenancy Legislation? 

Price Discimination and Price Cutting? 

The Federal Securities Act and its Administration? 
Financial Protection for the Motor Accident Victim? 
The Collection of Real Property Taxes? 


The Old-Age Security and Other Welfare Titles of the 
Social Security Act? 


Unemployment Compensation? 

Expert Testimony? 

Migratory Divorce? 

Instalment Selling? 

Industrial and Group Life Insurance? 

Extending Federal Powers Over Crime? 

Agricultural Readjustment in the South? 

Low-Cost Housing and Slum Clearance? 

Protecting the Consumer of Food and Drugs? 
* * * 


On each of these topics, Law and Contemporary Problems has published a 
symposium, dealing with the legal and with economic and administrative 
aspects of the subject.* The list is arranged in chronological order of publica- 
tion, the most recent issue (Summer, 1938) being listed first. 


Copies may be obtained for 75 cents per copy, postpaid, from 


LAW AND CONTEMPORARY PROBLEMS 


Duxe University Law ScHoor 
DURHAM, N. C. 


* Tables of contents of any of the above symposia will be sent on request. The symposium 
dealing with the Federal: Securities Act was published in two instalments, the cost of the 
entire symposium being $1.50. 





























Duke University 


CENTENNIAL CELEBRATION 
Trinity College—Duke University 


- 1838-1839—1938-1939 


SYMPOSIA 


to be presented by 


THE SCHOOL OF LAW 
Friday and Saturday, December 2nd and 3rd 


“Taw in Modern Society” 


Proressor Harotp J. Lask1, 
University of London 


SenaToR ARTHUR H. VANDENBERG, 
. of Michigan 


Hon. Joun Dickinson, 
Ass’t United States Attorney General, 1935-37 


Mr. Wa ter LippMann, 
Author and Publicist 


“‘ Administrative Practice” 


Hon. Harowp M. STErHENs, . 
Justice, United States Court of Appeals for the District of Columbia 


Hon. Cuarwes Faney, 
General Counsel, National Labor Relations Board 


Hon. Roswett Masi, 
Under Secretary of the Treasury, 1937-38 


Hon. A. L. FLetcuer, , 
Ass’t Administrator of the Wage and Hour Division, U.S. Dep’t of Labor 


Members of the bench and bar are cordially invited to attend. 
A detailed program will be mailed on request. 




















DUKE UNIVERSITY 
SCHOOL OF LAW 


FACULTY 


WitraM Preston Few, A.B., A.M., Ph.D., Litt.D., LL.D., PRESIDENT OF THE UNIVERSITY. 


H. Craupe Horacx, DEAN AnD Proressor oF Law. Ph.B. 1899, State Univ. of Iowa; LL.B. 1900, State 
Univ. of Iowa; LL.B. 1904, Harvard Univ.; LL.D. 1937, Tulane Univ.; Univ. of Wisconsin, 1904-07; 
State Univ. of Iowa, 1907-30; President, Iowa State Bar Assn., 1927-28; Adviser, Council of Legal 
Education and Admissions to the Bar of the American Bar Assn., 1927-30; President, Association of 
American Law Schools, 1929; Duke Univ., since 1930; Dean, since 1934. 

Bryan Boticn, Proressor or Law. A.B. 1917, Duke Univ.; Duke Univ. Law School, 1919-21; B.A. 1923, 
Oxford Univ.; B.C.L. 1924, Oxford Univ.; M.A. 1927, Oxford Univ.; general practice, 1924-27; Duke 
Univ., since 1927. 

Joun S. Brapway, Proressor oF Law anD Director oF THE Lecat Arp Cuinic. A.B., 1911, Haverford 
College; A.M., 1915, Haverford College; LL.B. 1914, Univ. of Pennsylvania; general practice, 1914-29; 
Secretary, National Association of Legal Aid Organizations, since 1923;-Univ. of Southern California, 
1929-31; Duke Univ., since 1931. 

TuappeEus D. Bryson, Proressor oF Law. Emory and Henry College, 1889-90; Univ. of North Carolina, 
1891-95; finished Law School, Univ. of North Carolina, 1895; LL.D. 1938, Emory and Henry Col- 
lege; general practice, 1895-1918; Solicitor, 2oth Judicial District, North Carolina, 1908-16; Judge, 
Superior Court, North Carolina, 1918-26; Duke Univ., since 1927. 

Artuur M. Catucart, VisttiInc Proressor oF Law, 1938-39. A.B., 1896, Stanford Univ.; Harvard Law 
School, 1896-97; general practice, 1901-04; Stanford University, 1904-1938. 

Davin F. Cavers, Proressor oF Law. B.S. in Econ. 1923, Univ. of Pennsylvania; LL.B., 1926, Harvard 
Univ.; general practice, 1926-29; Harvard Univ., 1929-30; West Virginia Univ., 1930-31; Visiting 
Professor, Yale Univ., 1936-37 (1st semester); Duke Univ., since 1931. 

Lon L. Futrer, Proressor oF Law. A.B. 1924, Stanford Univ.; J.D. 1926, Stanford Univ.; Univ. of 
Oregon, 1926-28; Univ. of Illinois, 1928-31; Duke Univ., since 1931. 

Exvin R. Latry, Proressor oF Law. B.S. 1923, Bowdoin College; J.D. 1930, Univ. of Michigan; J.Sc.D. 
1936, Columbia Univ.; general practice, 1930-33; Univ. of Vermont, 1923-27; Univ. of Kansas, 
1934-35; Univ. of Missouri, 1935-37; Duke Univ., since 1937. 

Cuares L. B. Lownpes, Proressor oF Law. A.B. 1923, Georgetown Univ.; LL.B. 1926, Harvard Univ.; 
$J.D. 1931, Harvard Univ.; general practice, 1926-27; Georgetown Univ. 1927-34; Duke Univ. since 
1934. 

Doveras B. Maccs, Proressor oF Law. A.B. 1922, Univ. of California; J.D. 1924, Univ. of California; 
S.J.D. 1926, Harvard Univ.; general practice, 1924-25; Univ. of California, 1926-27; Univ. of South- 
ern California, 1927-30; Visiting Professor, Columbia Univ., 1928-29; Visiting Professor, Yale Univ., 
1935-36 (2nd semester); Duke Univ., since 1930. On leave, 1938-39, as Special Assistant to the U. S. 
Attorney General. 

Matcotm McDermott, Proressor oF Law. A.B. 1910, Princeton Univ.; LL.B. 1913, Harvard Univ.; gen- 
eral practice, 1913-30; Dean, College of Law, Univ. of Tennessee, 1920-30; President, Tennessee State 
Bar Assn., 1920-21; Kosciusko Foundation Lecturer, Universities of Cracow and Warsaw (Poland), 
1936-37 (1st semester); Duke Univ., since 1930. 

J. Douctass Porat, PRoFEssor oF Law. A.B. 1923, Furman Univ.; LL.B. 1926, Furman Univ.; J.S.D. 
1933, Yale Univ.; general practice, 1926-30; Professor of Law, Furman Univ., 1929-32; general 
practice, 1933-36; Duke Univ., since 1936. 

Wirutam R. Roarre, Law Lrerarian, LL.B. 1922, Univ. of Southern California; general practice, 1923-25; 
Law Librarian, Univ. of Southern California, 1927-30; Duke Univ., since 1930. 

Paut H. Sanpers, Asstsrant Proressor oF Law. A.B. 1931, Austin College; LL.B. 1934, Duke Univ.; 
general practice, 1934; Assistant to Director of National Bar Program, American Bar Association, 
1934-36; Duke Univ., since 1936. 


Mary S. Covincron, ResearcH Liprarian. A.B. 1905, Shorter College; LL.B. 1922, George Washington 
Univ.; general practice, 1924-30; Duke Univ., since 1030. 

















The Law School of 
Duke University 


The Law School of Duke University is a member of the Association 
of American Law Schools and is on the list of “Approved Law Schools” 
of the American Bar Association. The course of study provided covers 
the wide and varied range of subjects found in other national law schools. _ 
The training given is designed to prepare lawyers for practice in every 
state, and in the carefully-selected student body.there now are students 
from 34 states and foreign countries and 54 institutions. 


Emphasis is placed on individualization in instruction which is made | 
possible by the size of the law faculty, listed inside the back cover.. The 
proportion of full-time faculty members to students is exceptionally high. 
Under faculty supervision, members of the third-year class conduct a Legal 
Aid Clinic for the indigent, and this, together with an active Student Bar 
Association organized along the lines of state associations, serves to 
acquaint -students with the problems and ethical responsibilities of the 
profession. The Association publishes a Journal which affords an oppor- 
tunity for student training in law review writing. 


The Law School occupies one of the new buildings recently con- 
structed on the Duke University campus near Durham, North Carolina. 
A large Dormitory Center for graduate and professional students is now 
under construction. The well-rounded law library, with a collection of 
nearly 60,000 volumes, is now the largest in the South. The beautiful loca- 
tion in the Duke Forest and the delightful climate of the Piedmont section 
of North Carolina provide a healthful, invigorating environment for 
intellectual work. 

Students who have satisfactorily completed three years of under- 
graduate study at colleges or universities of approved standing are eligible 
for admission to the Law School. Information as to courses of study, 
probable expenses, and availability of financial aid will be sent upon 
inquiry to 
% 


Tue Dean, Duxe Universitry Law ScHoot 


Box C, Duxr STATION 
DuruaM, NortH CaroLina 


“ 





























